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act,the as to conse-be as the result andregardedprincipal
of the H.motives. 14 N.quence existing Bellows,Mahurin v.

210.Rep.
toshow,If the tended to have aas we rightcorrespondence

faith,it that the contract in andwas madedid, goodsuppose
the the man-that the were of the andgoods property plaintiffs,

the itMerrill,ner in which came into hands of was compe-they
the of thebecause it transmissionevidence, accompaniedtent

thethe main in thatcase,and light upon questionthrewgoods,
of property.

that heMerrill,of tends tothroughout, proveThe testimony
fol-the The case inin finds that Maygoods.had no property

he to Newmancontract,execution of thethe representedlowing
if credit onbe a convenience he could getwould greatthat it

cases; toaccount, in certain that Newman assentedNewman’s
ac-he had credit onthat Newman’sgotand accordinglythis,

arti-ofandcases of mutual accounts purchasesin somecount,
intelli-the is all veryto on business. Thiscarrynecessarycles

existence offrom the a partnership.far provingand verygible,
the verdict.onJudgment
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a indorsed the he had athat while he held notetestified by payee,witnessA
respecting the and indorserhim that the thenote,with knew, byconversation

that the witness had made no demand thethem,between uponconversation
that this was evidence thatof the note. Held, competentformaker payment

no had been made.that demandknewindorserthe
against indorser of a a witness tes-the note,indorseethe promissorya suit byIn

theof the indorser and indorsee both knewtime indorsement,at thethattified
that this was immaterial evidencewas embarrassed. Held,makerthethat

thesetting aside verdict.ground fornofurnishedand
knowledge nowith the that there has been demandof a uponnote,indorsertheIf

givenbe inindorsee to the suchthe note,pay promisemaker, maythe promise
againsta indorsee the indorser.in a suit subsequentevidence, by

indorser of twothe asdefendant, prom-againstAssumpsit,

and one for$50,forMarch oneissory notes, 2,1848,dated
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one18.30, John C. and thesigned toby Weymouth, payablef>
defendant or order, demand,on interest.with

blank,The notes defendant,were indorsed the in andby
sowere indorsed him, 3, and to a Mr.1843, passedby July

Eastman,'in of an execution he heldwhichpart againstpayment
the defendant’s father. There no evidence of a demand onwas

to Hackett of thánWeymouth, or notice furthernon-payment,
from thethe fact stated. The notes remainedappears hereafter
of he inEastman till transferred them to theproperty plaintiff,

September, 1846. Eastman testified that the notes werewhen
indorsed to him, the he thatdefendant, knewby Weymouth’s

was all and he the defend-understood, fromproperty mortgaged,
ant’s statement at samethat that the defendant thetime, knew
fact. He also testified that in he called onDecember, 1845,
the defendant to him his notetake these and ownnotes,up give

amount;for their that the said,defendant he was(Eastman,)
as off the old notes,well with as ajust he be with newwould

one; and he said the reason he tonotonly willingwaswhy
a note,give new was because he could not it outwork of Wey-

mouth as as if hands;well the old notes remained in Eastman’s
he also said he the butcould,would notes as soon as hepay
he doubted he shouldwhether be able to do it under eight

;months and that he amountshould have the whole(Eastman,)
thethat time. In winter next ofafter the indorsement theby

told thenotes, Eastman defendant that he saw no ofprospect
the notes of and hegetting must not look toWeymouth, the

defendant for and the defendant that he mustpayment; replied,
him the ofnot but use well. In summer 1844him, orpush 1845,

the the matter was loose,Eastman told defendant and helying
it and that he could notso,did not like to have get ofpayment

to it him;see chance ofdid not and the de-any getWeymouth,
it,said that he felt about and makefendant would it asbadly up
testified,as hesoon could. Eastman further the defendantthat

the them,knew conversation between that he had madeby no
demand on for notes,formal the of the andWeymouth payment

at the firstthat conversation after the he toldindorsement, the
he -satisfied hedefendant that was could not get ofthingany
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or makehim,and it no use to run afterwas ofWeymouth, any
demand of him.

The defendant the of theto foregoingobjected admissibility
and to itsevidence, which shown also suffi-was all parol;by

admitted,to wasthe defendant. But-itciency charge subject
;the and,to taken for theconsent, a verdict wasbyexception

notes;of the and it was thatfor the amountplaintiff, agreed
the verdictverdict,rendered the orbe uponshouldjudgment

defendant,for the for suchbe set renderedandaside, judgment
re-recover, beingsum he be entitled to the case uponas shall

theview, to the of the Court ease.Superior uponaccording opinion

ofthe statethe defendant. 1. Evidence of Wey-forParley,
statementsmouth’s and of the defendant’s ^respectingproperty

of inadmissible.indorsement, Barrymade at the time the wasit,
;8 132 Ev. 195.Morse,V. N. H. Greenl.Rep. % §

there was no demand or notice.2. The case shows that To
be and ex-defendant,the his to mustbind promise pay positive

93;v.;196 Borradaile 4 Taunt.Lowe,2 Ev.Greenl.press. §
603.6 & Cres.Smart,Tanner v. Barn.

could not trans-not be3. This was andnegotiable,promise
Roberts 1 Burr.Peake,ferred the v.indorsement to plaintiff.by

323.
and the condition was notconditional,4. The waspromise

6 &Tanner v. Barn.Smart,shown to beenhave performed.
603.Cres.

be fullmust made5. to be withbinding,The know-promise,
The witness states thehad been no demand.that thereledge

He could not bethe defendant.different conversations with
knew from the conversa-to the defendantthatadmitted testify

is not ad-no demand. evidencehad been Thistion that there
8 H. 378,N.Rice,the Eatonv. Rep.ofmissible, upon principle

therecollects and states con-Here thefor two reasons. witness
to state whatv. Rice he was; in Eaton permittedandversation

to because hebe,thethe of conversationhe importunderstood
here undertakes towitnessthe words used. Thehad forgotten

fromdefendant understoodthefact,of whatState, as a matter
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conversation; in Baton Rice,the v. he towas permitted state
he understood himself. Thewhat as testifiedconversation, to,

does not nor tend to show that theshow defendant knew there
had been no butdemand, rather the that hecontrary; supposed
there had been a demand, and that he was liable. Bar-legally

N. H.Brown,v. 7 274.rington Rep.

theMinot,Bierce for 1. The evidence inplaintiff. regard
to &c.,the state wasof admissible, notWeymouth’s property, to

the thecontrol effect of indorsement,legal but toor-vary show
extrinsic facts which affectindependent, themight of anduty

it,indorsee under in to demand andregard notice. As, under
an itindorsement,such bewould to submitcompetent parol tes-

that makerthe could not be orfound, had lefttimony the State,
to &c.;excuse want of demand, so it was tocompetent prove

known for the ofhis theinsolvency purpose raising question,
was the of anwhat indorsee under suchduty circumstances ?

And it was to be submitted tocompetent the asjury affecting
ofthe the that thecredibility testimony, defendant waived de-

&c.;mand, as a reasonshowing hewhy should waive demand,
as he knew the demand would be useless.

2. The defendant’s to was apromise pay waiver of demand,
—;&c. It was and “heexpress positive would pay— “he,

Eastman, should the amount.”have
3. is not foundedThis action on the defendant’s promise to

above,as but on his asoriginalpay, liability indorser. That
is material, not as a foundation for thispromise action, but only

aa of defenceas waiver which beotherwisemight made to it.
the tofor defendant andIt was waivecompetent remit to East-

the for want of &c.demand,man He didobjection so hisby
and once thus it is removed,waived andpromise; cannot be

revived.
The in these iscases like a inpromise promise cases of the

ofstatute limitations. Betton v. Gutts, 11 N. H. 170;Rep.
v. Van 9 293.Rensselaer,Soulden Wend.

“4. The in December, 1845, he,was thatpromise Eastman,
should have the amount in that thattime,” is,whole eight months.



MERRIMACK:.104

Rogers v. Haekett.

of thetime originalThat had before the commencementexpired
k26,1846.suit, September

toadmissible, accordingof Eastman5. The wastestimony
thestates ofv. 8 N. H. EastmanRice,Eaton 378. partRep.

all.conversations, but does not undertake to state
that itthe language,he states without givingBut generally,

had been no de-the defendant that theresuch that knewwas
information,the it to such&c.; that of wasmand, givepurport

left toadmissible, its beingcredibilityThe evidence was&c.
the jury.

that evidenceC. The defendant contendsJ.*Gilchrist,

of the defendant’sof andthe state Weymouth’sof property,
indorsement,ofmade at the time theit,respectingstatements

of reference isIn this position,supportinadmissible.was
3 132. Thatof v. N. H.Morse,to the case Rep.Barrymade

a note beendecides that hashowever, wherecase, merely,
evidence is not admissible toblank,in prove,parolindorsed

that he to be liable atindorser-,the agreedsuitin a against
of the maker and notice ofdemandevents, non-pay­all without
to us Itseems immatei’ial. cannot affectevidenceThement.

or of the indorser. And as itof the holdereitherthe rights
no forimmaterial, it furnishes asidesettinggroundis merely

6 H.Hamblett,v. N. 333.Hamblett Rep.the verdict.
that to evenalso contends thedefendant promise pay,The

not and could not beas trans-negotiable,if wasalleged,made
to the In of thisindorsement support posi-plaintiff.ferred by

Roberts Peake,made to the case of v. 1isreferencetion,
declared on as if itthat case a note hadIn was323.Burr.

to itwhereasan absolute pay, appeared uponpromisecontained
on conditions.been two severalto haveit, givenofthe face

an uncer-to a noteheld be payable, eventually, uponIt was
be a thenote,and not to within actnegotiabletain contingency,

meant and intended an absolute note,Parliament, which pay-of
in the case one ofThe other wasquestionable at all events.

declaration.note and the There is no-thevariance between

* having of did not sit.J. been counsel,Perley,
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casein the the doctrinething which that asupports promise
to made the thea indorser topay note, could notby holder, be

in a in agiven indorsee,evidence suitby subsequent against
the first indorser. No reason occurs to us thewhy plaintiff

himself of theshould not avail evidence. An indorser may
a defence or not,such as he fit.waive sees After' having

it and surrendered it, canwaived what heupon principle reclaim
it ? He cannot orthis defence asrely existing asupon non-ex-

as his or hisisting, interest dictate.caprice There ismay no
need of the it could beconsidering whetherquestion transfer-
red indorsement to theby for orplaintiff, negotiability non-ne-

cannot be of it. Allgotiability that canpredicated be said of
the matter that theis, has the andparty defence,waived there-

cannotfore avail ofhimself it.
is said that theIt andconditional, thepromise was condi-

tion notwas toshown have Butbeen we findperformed. no
evidence of a conditional but, on thepromise; thecontrary,
defendant promised Eastman that he should have the whole

inamount months.eight
ruleThe that in togeneral is, order maintain an action

an indorser, it must be shown thatagainst there has been a
of maker,demand the and notice to thepayment upon indorser.

But this indorser;be the and ifwaived he domay by it,waive
has no demand,that there been and toknowing promise pay

he benevertheless bound. Otis v. 8it, will Hussey, N. H.
;346­ 10 N. H.v. 366.Eastman, Rep.WoodmanRep.

that the defendant thetestified,Eastman knew by conversa-
them that he no formaltion between had made demand upon

offor the the notes. This is aWeymouth payment positive
the theIf defendant thisStatement. byknew itconversation,

stated in the Eastman;must have been so conversation by
he hadterms,and he in that made nowhether said demand

usedor whetherWeymouth, language was thatupon conveying
in different is immaterial. It iswords,idea butdistinctly, only

the that no demandfor indorser to has beenknownecessary
maker; and thinkthe as thatmade weupon appears clearly

inenough this there must becase,
on the Verdict.Judgment

9VOL. XXI.


