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of the decision in of Hall v. Boardman,the case aboveprinciple
referred to. the defendants inThe and resided Massa­plaintiff

the trustee is of thischusetts, and a citizen State. The insol­
vent of ch. in1838, 163,Massachusetts of the5,law vests§

all the bothdebtor,of the real andassignee 'property personal*
“ which he means sold,could or have as­by any way lawfully

orsigned,. And the also vestassignmentsaid shallconveyed.
in the said to the alldebtor,all debts due and hisassignees

of action for or real orrights estate,goodsany personal.”
It was said the in the case ofcourt, Hallby Boardman,v.

that it conceded that all thebeing proceedings regular,were
“ the was thus valid to theassignment in the handspass property
of the trustee,summoned as and theperson now collectedmoneys

him areby to the unless othersomepayable assignees,now right
has intervened since the and towhich is it.”assignment, superior

Whatever debt the trustee the defendants, passedowed by
the thetoassignment theassignees. hasConsequently plaintiff
no claim the trustee.upon

Trustee discharged.

v.Pembroke Allenstown.

an purchased person,Where estate is in ofthe name one and the consideration
money time, another,actually paid, resultingis byat the there is a trust in
favor of paid consideration, by implicationhim who the law.of

The ownership moneytrust results from the the apaymentand of creation—is
law, upon agreementof the and anyis not founded or declaration whatever.

wife,an purchasedestate is inWhere the the and the considerationname of is
husband,paid by the a trust results in of the husband.favor

que estate,trust in estate;The interest of the cestui such is real within the mean-
3, 4,1 Laws,ing provisions 301,of ch. establishingof the N. H.§ the fourth

acquiring paupers.mode of the settlement of

right equity mortgagoris the in which a has toSo redeem mortgaged.real estate
right equity quealso is the in of the cestui trustSo to redeem estatethe trust mort-

gaged.

thefox' ofAssumpsit, support aTimothy Ayer, pauper, sup-
butPembroke, to have a settlement in Allens-ported by alleged
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admittedIt isand totown, be to that town.lawby chargeable
Allenstown,inthe of thethat settlement waspauper formerly

heunlesshisthat is with support,and town chargeablelawby
cir-under the followinga in Pembroke,settlementnewgained

*cumstances.
as aforesaid,asaid TimothyIn the now1838, Ayer, pauper,

forhim in his ownAllenstown, right,in owned bya farmsold
afterof the he shortly pur-With $700, part proceeds,$1,000.

to he The deedin removed.Pembroke,a farm whichchased
to hisdirection, wife,in his madePembroke, was,farm bythisof

death,on the farm till herHe and his residedwifeLucy Ayer.
; taxed toand that time it theafter wasduringsixfive or years
all the for than fourtaxes moreand he years.paidpauper,

and hisfarm,after the of the Ayerthree years purchaseAbout
of it to the of a notesecurea mortgage paymentexecutedwife

for fordate, them, $315,signed by given moneysametheof
the thewife,the death ofUpon equityborrowed by Ayer.then

sold, and the the assent of theproceeds,was withof redemption
wife, and notthe wife(said anyof Ayer having children,)heirs

of the tothe conveyanceexecuted appliedwereequity,who
ofof some debts said Ayer.the payment

that the value of the fouradmitted, estate, duringIt yearswas
thewife,of the over over $150,lifetime wasmortgage,thein

it,on that time,all taxes were saidduringthat duly paid byand
interest in the estate inand that saidfurther, any Ayer,Ayer;

his relation as husband toof said not ofwasvirtue Lucy,by
ofthe value $150.

that if the it befacts shoulduponIt agreed, foregoingwas
hadthe such an of saidthat pauperdetermined ownership

to in Pem-law a settlementas isestate, by giverequiredreal
costs;be rendered for the defendant,should forbroke, judgment

the for the time at the rateclaimed,for ofplaintiff,otherwise
week,cents with interest from the date of the writ,ninety per

costs.and

for theMinot,Pierce plaintiffs.

for the defendants.Powler,
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J. It is inconceded, that the 1888,AyerWoods, pauper,
had his settlement in Allenstown.

It is claimed, however, on the thatAllenstown,of Ayerpart
has, since that time, a ingained Pembroke, accordingsettlement
to the 4th mode of 1 N. H.settlementsacquiring provided by
Laws, ch. 3, 301. that4, that ispage statute itBy provided,§
“ any ofperson the of estaterealage twenty-one havingyears,
of the value of one hundred and estateordollars,fifty personal
of the value of hundred in intwo and the towndollars,fifty
which he and his of fourdwells has and for the termhome,

inyears succession, all taxes assessed on hispaying duly poll
and estate shall inaforesaid, a settlement suchthereby gain
town.”

The made in this case theonly question is, Ayerwhether
hadpauper such an real in Pembroke as isof estateownership

the of therequired section of the statuteby aboveprovisions
cited, to a insettlement this State.give

It is that if the of the inconceded, farm Pembroke,purchase
under the ofcircumstances is to be asit, regarded investing

the of the the entireLucy bothAyer, title,wife pauper, with
and to the inestate the land so ex-legal equitable, purchased,

the interest result to the inwould husband virtuecepting which
them,theof coverture the was notbetweenexisting pauper

of an estate of sufficient value to confer a settlement.possessed
estate, lives,The freehold to their notcontinue during wasjoint

the of But conceive that such not theof value waswe$150.
of thestate of the the virtuetitle acquired by pauper pur-in.

chase.
of afurnish the case trust inresultingThe facts reported

of thethe time himhusband, purchase, givingof the atfavor
the farm. Thebeneficial interest in whichmoneythe entire with

and thefor,in waspaidfarm Pembroke was purchasedthe
the deedat the and made totime,of the waspaupermoney

his direction.wife, byhis
laidastrust,of a downresultingthe exampleis preciseThis

“ isan estate pur-KentMr. Chancellor whenthe books. says,in
is actu-and thethe name of considerationA., moneyinchased
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in ofat trust favorthe time there is apaid 33., resultingally by
Thethe of the beB., provided clearly proved.payment money

of theat the creationthe time is topayment indispensable
trust.”

of a resultingone of the casesLord Bardwicke asstates,
of an estate purchasedtrust that oflaw,arising operationby

another.one consideration fromcoming Lloydtheby person
v. 2 Atk. 150.Rep.Spillet,

rule“it is a well-settledMr. Chief Justice says,Thompson
the namea inof that if A. land and takeslaw, buys conveyance

of theit a for himB., purchase-is trust whoresulting paid
the statutetherefore notlaw,of and withinmoney, by implication

90.of frauds.” 11 Johns.Jackson Matsdorf, Rep.v.
Mr to be the well-settled princi-Justice the samestatesStory

ofthein decided soon after passingthat it sowasple equity;
in an casefrauds, II.,the statute of in 29 Charles anonymous

in 2 case hasYentris, 361; and that the doctrine of that never
Monson, Mason,3 347.been from. Powell v.departed

in Bank v. Whea­The same doctrine is laid down Gardiner
415;373; 414,8 of Vendors,Lawton, Greenl. Sugden’sRep.

114; Jackson 6Moore,& v.Statham,Doe v. Dowl. Ry.7
582;Ch. Jack­1 Johns.726; McLean, Rep.v.Cowen, Boyd

2Burr,v. Johns.Morse, 197;son v. 16 Johns. Rep. Botsford
note; 3Grabbald,Ch. 2 v.405; 16,Fonbl. GennanEq.Rep. ­

the302; also,193. So sameSetter, 1 Dall.v.Binney, Gregory
cases;in severalhas in this Statebeen recognizedprinciple

170; 4Pritchard Brown,v. 3 N. H. v.Blanchard,Scoby Rep.
8 187.397;Ibid. v. Ibid.Page,Page

beof theit that if asaid, purchase-moneyAnd is only part
intrust hisresultingthird there be athe willpaid by party,

tanto; asto aand doctrine jointthat the wellfavor appliespro
301; Powell v.Comm.Kent,as to an individual 4purchase.

Beames,3 & 389.364; Steele, 2Monson, Ves.Mason, v.Wray
andof is the ownership pay-The foundation the trustwhole

in v.Kent,of thement Mr. Chancellormoney. Botsford
where thetrust,Burr, resultingafter an ofgiving example ^

“ trustthe resultsin the of B., says,taken nameconveyance was
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to A. because he the BankSo in v.money.” Gardinerpaid
Wheaton, that,it is “the of the hesaid, is,doctrine thatground

is to bethe considered the inwho ownermoney,pays equity.”
“In Pritchard v. 4 N. H. it isBrown, 401, said, that theRep.

thetrust results from of the is a mereownership crea­money;
nottion of the and founded onlaw, orany agreement declara­

tion whatever.”
a trustAnd as arise inresultingwell favor ofmay the hus-

thein a case hasband, where been taken in theconveyance
of the and where thewife,name has beenpurchase-money paid

thehusband,the as where isconveyance taken in theby name
thirdof some other Whitestown v.person. 14 Johns.Constable,

can469. We discover no of thatRep. principle islaw opposed
actto this No orconclusion. onagreement her ispart required,

in create the trust,order to iswhich inconsistent with the rules of
inarises,The trust thefact,law. upon mere andownership

of the and not a contractpayment money, upon entered oninto
the of the trustee. Pritchard v. 4 N.part Brown, H. Rep.
401.

clear theIt is then, upon authorities, thethat, upon convey-
ance to his the estate inwife, becamequestion vested in her,

trust the andin for for his sole benefit.only pauper,
in thatremained,The estate condition unchanged, about the

three after theof theperiod years purchase, when andpauper
executedhis a of to'it,wife secure notemortgage a signed by

them, for money husband;thegiven borrowed butby the
as theof case finds, still ofredemption, wasequity greater value

than $150.
is,And the whether the is bequestion topauper asregarded

in realan interest inestate, or,such thehaving of thelanguage
“ real estate,”as both beforeact, having and after the execu-

such astion of the enable him tomortgage, would a settle-gain
ament, the other ofwith theupon compliance requirements

statute.
It is that it has been the well-settled doc-apprehended, long

trine in an title real estateEngland, that in will agiveequitable
settlement indefeasible,at common and that anlaw, equitable
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thetitle, withinto ais sufficient bringtitle purchase, implying
toin order giveof the act such purchase,provisions requiring

settlement.a
church,InhabitantsIn the case of The v. TheKing of Off­

andhusband wifethe facts these. The3 Term were314,Rep.
a settlementtitle: It vesteda under this byhouse wasoccupied

thata clausewife,use of the withthein fortrustees, separate
rents, and thatthea ofshould be dischargethe receiptswife’s

Itdebts. wasto the husband’sbenotthe rents should subject
tohusband asin thesuch an estate or titlethisthat washeld,

him a settlement.give
isestateanstates, that,In that Lord wherecase Kenyon

that,settlement;a andthe husbandwife, gainsin thevested
the legalas whereone,estate is ansuch equitableeven where

theinestatethetrustees,in andestate is vested equitable
wife.

case, wasstates, deed,that if the in thatfurtherheAnd
ofcreditorsto the theto the fromwife protect propertygiven

other the husbandor for and paidhusband, any purpose,the
bene-he thetrustee,then she his and had wholewasthe money,

interest.ficial
Michaels,The Inhabitantsv. St.King Douglas,In The of

rule laid Lordthe same was down630, by Mansfield.
no-cases, however, at common decideandlaw,These were

at common & bethat, law,more than settlement maything
inthe the is an estatehusband, when wife secured ofbygained

or it in trust her hus-legaleither or holdslands, equitable, for
band.

1 East,of Kingcase The v. The Parish Edington,theIn of
an inte-was, thewhether husband had suchthe288, question

of hisin the estate as him settlement. Therest wife agave
thus: The coverture, a cottagetitle beforewas wife purchased,
ninety-ninefor on threelease, years, determinable originally

cottage was,and thelives, husband,the life of the con-during
trust,in to be sold or to raise andveyed $10,mortgaged,'

of the tosame beafter the deathpayment reassigned. Upon
-the thehusband, widow;first theof marriedpauper and, by
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had re­in the wifethe of whichresiding forty days cottage,
a settlement.tained the held to havewaspossession, gained

“Lord declared in that casetheKenyon equiva­conveyance
to and hisLawrence, J.,lent a no more.”mortgage, expressed

the of in the caseLordby quotingopinion language Mansfield,
11of The v. The Inhabitants St. If the estateKing Michaels:of

on the thatwhich resides be hispauper substantially property,
sufficient, ;is ofwhatever forms there be and,conveyance may

he that a inthereforej settle­says, mortgagor possession gains
ment, because the themortgagee, form, hasnotwithstanding but

anda the achattel, ismortgage only security.”
theIn case of The v. Holmeast 16King Waver­ East,quarter,
the father of127, the adied, will heleaving whichpauper by

devised a and land trustee,to a in trust to letcottage the
same, the natural life hisduring of thedaughter andpauper,
to her the after thepay rents, herdeducting expenses during

;life and the continued reside on thetopauper morepremises
than after her father’sforty days death. Lord Kllenborough,

“C. J. said, Whether the estate here itwas orlegal equitable,
the,was still and shepauper’s own, could not be fromremoved

it an order ofby justices.”
14Whitestown v. Johns.Constable, 469, was a case inRep.

which arose the the ofof settlement aquestion legal pauper,
in June,who and lot1815, a house in Whitestown,purchased
atand the time of the3 $50, and afterwardspurchase paid paid
and$20, the additional sum of as the$28, interest, upon pur­

chase. A deed was to the wife. It was decidedgiven pauper’s
in case,that inin accordance with made thea casesuggestion
of thatBrunswick, 199,v. 14 Johns.Schaghticoke Rep. although
the thestatute of York made use of termNew purchase only,
this a title in the to him a' settle­necessarily implied pauper, give

; himself,ment and thatfurther, a to the isconveyance pauper
;not but anthat interestindispensable isequitableindefeasible

to thebring act;sufficient the of thewithinpurchase provisions
and it there thatwas a hassuggested, similar doctrine obtained
in under a statute with similarEngland, Ness,Vanprovisions.

“inJ., the of the : Ifpronouncing court, thejudgment says
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husband wasthethe wife’s money,was withproperty purchased
and havingdeed for neverit,she aseized jure uxoris, having

madeIf the wasthat paymentfor appears.aughtreconveyed,
and that a sufficient;him wastrust results tothe ahusband,by

it isAnd wellintitle to him a settlement Whitestown.”give
intrustinterest of cestuiin that the asettled, State, quethis

an extentdebt,in ofbe satisfaction aland, bycan transferred
4 H.N.Brown,Pritchard v.of air execution the land.upon

a hasmortgagorthe inalso, whichSo, right397. equityRep.
been considered as liableland hasto redeem mortgaged, always

3d, 1822,the ofto an extent execution. And statute Julyupon
“ on execution,an act for the sale,entitled, making provision

of real isestate, mortgaged,”all in of redeemingrights equity
thethe mode ofas to change applyingregarded operating only

debts, from that ofof theof to the satisfactionright redemption
an extent auction,to a sale at the execution.uponpublic

“And in it thatsaid,before is theBrown, cited,Pritchard v.
interest of a cestui stand the same asgroundtrust must onque
that of aa the of shallmortgagorand rightwhilemortgagor,
be asheld to the land his theextent property,pass uponby

in theinterest be held to sameof cestui trust musta passque
anis no interest will extent,And it thatclear, passway.” by

real estate.under our but an interest inlaws,
8 it that it128, said,N. H. is isHawke,In Rep.v.Poplin

thatsettlement,of a the hassufficient for the purposes pauper
not title.title and the legalthe equitable only^

the was,2 Pick.Chatham, 29,In Orleans v. whetherquestion
an estate theis such as statuteestate of a cestui trustthe que

to a to againenable person settlement,that Stateof requires,
inthe 4th mode described an estateit,to owningaccording by

&c.town,theinof freehold
“that theJ., case,in that statute does notParker, C. says,

not;or but that itbe the estate onlyit shall legalwhethersay
inheritance, and theseof freehold or termsbe an estateshall

inheritance.”ortrust estate of freeholdinclude awill
all thepersonsreal asestate, againstof exceptA mortgagor

the estateofas the mortgaged;is ownerregardedmortgagee,
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Elli-a real action toand maintain possession.may recover,]¡he
H.11 N. 274.Daniels,son v. Rep.

2 401,H.it in New London N.Sutton,So is said v. Rep.
tothat it that inhas been considered a right equityalways

the of the statuteredeem realland, estate,was within meaning
6under See also v.consideration. Mass.Roxbury,Groton

11 Ibid.and v. 327.Rep. 50, Conway Deerfield,
The that the estate of a cestui trust is realdoctrine, estate,que

for thestatute,the of issettlement,within statedpurposes in
the the court in the ofof case Hebron v. Centreopinion Harbor,
11 N. H. and the of571, case Orleans v.Rep. inChatham,

Pick,2 is referred to in of it. And seewe nosupport reason
to doubt the correctness of that doctrine. The of thelanguage
act, a fair constructionand obvious ofupon it, would seem to

no more than the of real in therequire estate,ownership pauper,
without to the character of theregard estate, whether legal

“or The of it is, ofequitable. language person theany age
of estate ofhaving real thetwenty-one years, value oneof

“hundred and &c. shalldollars,”fifty ágain settle­thereby
ment.”

The itsstatute, then, terms, that theby requires shouldperson
—have real estate that have anis, should interest or ownership

■—in real estate and that is all. And as we have seen,already
numerous the interest ofby authorities, a cestui trustque is an

;interest in real and the insame,estate this State, bemay
transferred an extent of an execution theby upon land, in satis-
faction of a debt. aSo, also, interest hasmortgagor’s always
been as an interest in andregarded estate,real liable, as such,

execution,an extent into satisfaction of the debt.upon
If, therefore, as conceive the to be,we thelaw interest of a

cestui trust be sufficient toque agive settlement, and if an
of be real estate, theequity redemption within of themeaning

of the section cited, itprovision seem toalready would follow,
that the estate the in thepossessed by case,pauper, present was.

to him asufficient enable to settlement.gain theDuring first
three the the owner of anyears, was unincumberedpauper
trust than andestate, of value thegreater $150, during re-



MERRIMACK116

v. Jenkins.Roberts

threeor years,)of twowife,life of his (aof periodmainder the
toestate,a trustofofof the redemptionthe equityownerwas

he waswhich, as mortgagor,and inhe thenwas entitled,which
150.thanvaluegreaterand ofinterested, $alone beneficially
of realofof an redemptionthe equityHe then ownerwas

”“ real estatehavingastherefore,and must be regarded,estate,
see nowhole,theof the wethe act.meaning Uponwithin
of thean ownershipthat the had suchdoubt,to pauperground

inhim a settlementcase,in this as gavementionedreal estate
defend-that theof the; therefore, areand, opinion,Pembroke we
toentitledthe arecase, judg-to the ofants, according provisions

theirment for costs.
theJudgment defendants.for

Roberts v. Jenkins.

existing a notinjury,and curable at the date of the sale of horse,A temporary
not a the sound-injuring him for is breach of the ofservice,present warranty

the horse.ness of

Semble, use"injury or which renders a forthat horse less fitinfirmityany present
though is un-even the same be anandconvenience, curable,and temporary

constituting a breach of thethe of ofsoundness, the soundnesswarranty
horse.

admittedAssumpsit, on a note itwhich was waspromissory
to for the a horse,the defendant the ofplaintiff,by pricegiven,

thethe to defendant.sold plaintiffby
that the horse andwas, sound,The defence was warranted

&c. itreturned,found And con-otherwise was wasbeing duly
that if the at the timehorse,on the of theceded, part plaintiff,

the the action could not be maintained.sale, unsound,of was
the horse had beenIt the thattrial, injured,onappeared,

or in the left hind andsince,three four evidenceleg;years
tointroduced, show, that thetendingwas beenneverinjury had

andfully removed, permanent.was


