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the rule ofthatthe it is the of the Courtwhole,Upon opinion
isto the below, complaintlaw the of whichgiven courtjury by

theofmade, the;was the true rule judgmentand consequently
Court that beis, there must

on the Verdict.Judgment

Blodgett a.Low v. &

generalIt is a record, suit,rule a party competentthat to a is athe in civil not
witness for himself aor co-suitor.
party trial,A compelled,shall not be either in a or a criminal before thecivil

jury, giveto againstevidence himself.

suit,And this rule to parties theyextends all the real the whether areto the
parties of record or not.

record,Whether this rule partyextends to a not of but who has become the
party in quaere.interest since the commencement of the .action —

general is,The parol, evidence,contemporaneousrule that is varyinadmissible to
valid,the terms of a written instrument.

But this applicable partiesrule seems onlyto be in to thecontroversies between
instrument, representatives them;their claimingand those under but not to

persons strangers.third or

purchase by surety,The of a an assignmentnote a and bythereof the holder to
person,a third in trust surety, necessarilyfor the benefit of the not operatewill

payment note,as a and discharge of the as against principal.the
note,an brought payeeaction was theby againstWhere of the principalthe and

afterwards,surety, agent surety, benefit, purchasedhis and an of the for his the
same, action,payee,note of the together assignedand the the waswith to the

agent: Held, purchase assignment operatethat and didthe not as a discharge
note,payment suit, againstand of tothe nor defeat the as principal;the and

mightthat the action well maintained.be

Assumpsit, note,on a dated 3d,promissory April 1847, for
thedollars,two hundred to or order, inpayable plaintiff one

andinterest, Blodgett,with said saidyear, signed by Eatonby
as his The dated 25,was 1848.surety. Septemberwrit

the thatdefended the action on the debt hadBlodgett ground
Eaton, thebeen after andbrought,suit before thepaid by was

10*
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Abrahamwitness,entered;action was aand he ascalled,
theBean, officer theserved writ.who

onsworn,The beingcounsel for to histhe plaintiff objected
the writthe andwasthat the actionground broughtafter

be-hadserved he,said the defendants, (Bean,)Bean onby
action;theas income interested in the the realsuit, plaintiff

in-thisand the writ,he on the back of which wasproduced
“ nine dollarshundred anddorsement : In consideration of two

sell,IBean,and five me Abrahamcents, herebypaid by
tonote,debt,the andhim, suit,and set over toassign within

Josephhis Low.”use. Oct. 10,1848.own
The court the and the was sworn.overruled witnessobjection,

writ,theHe hetestified, substance,in that after served
theofEaton to an assignmentcame to him and him takewished

there wastrouble,and him for asdebt, said he would hispay
hisit be forsome that wouldso situated he thoughtproperty

inan come out someto have execution(Eaton’s) advantage
hisother name than own.person’s

he to the debtthat had no buyThe witness told Eaton money
and let thehe had the thereuponEaton said money;with.

debt,to the andto an amount sufficient wit-it,have paywitness
for the He then to Low,his note to Eaton same. wentness gave

note in and made thesuit,took theand and Lowup assign-paid
the back of thement writ.upon

he did not hefurther testified that knowwitness whetherThe
Eaton;the debt for himself or that his understandingbought

until he hishe was to on the debt gotthat hold ownuponwas
that, if this did not and the debtand suit succeed notnote; was

Eaton;his note tohe not to thatof wasBlodgett, paycollected
the ofthe of for benefitLow was Eatonhe. purchasesupposed

could tell benefit he, himself,he not whathimself, althoughand
it; of benefit thatthat he did notto derive from know any.was
it himunless that Eaton do some favor,was wouldhe expected,

him for his trouble.and would pay
to the evidence of be-Bean,counselThe exceptedplaintiff’s

to contradict twocontrol,it and writ-cause went explain, vary,
to the of to thecontracts, wit, Bean,ten assignment uponLow
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of Eaton for thewrit,back the and the note Bean togiven by
” “and the; also,borrowed to Low because evidencemoney pay

to be submitted to a to defeat the action.”was incompetent jury,
The court overruled the and instructed theexceptions, jury

ifthat found that Bean was the bona theofthey purchaserfide
debt Low,from the action could be maintained, and the verdict

beshould for the but if found that Bean was theplaintiff; they
mere of in theEaton and thatagent making thepurchase, pur-
chase made for Eaton,was his notwith and for Bean, itmoney,

amount towould a theof debtpayment Eaton,simply by and
this action could not be sustained, Eatonalthough might sustain
one foragainst Blodgett, money paid.

The returned a defendants;verdict for thejury and the
thecounsel for tomoved set the same asideplaintiff and for a

trial,new for error in the andsupposed rulings instructions of
court;the and also the isbecause verdict against evidence.

thePowler, for plaintiff.

Pierce forMinot, the defendants.

Woods, J. The casewho in this inattorney appeared behalf
theof that Bean notplaintiff, was to beobjected sworn as a wit-

ness in the cause, the that he was notupon ground, although a
to the record, he the inwas real theparty plaintiff action.yet

inAnd of that fact he in evidence anproof ofgave assignment
the note to recover the action was andwhich of thebrought,

itself,action to Bean. The is to be asobjection regarded made
on behalf thisof himself. The branch ofquestion, upon

^3ean of thecase,the is the ruling court,whether the wit-requiring
cause,ness to correct.the was Whatevertestify interestin

had,Bean theor claimed to afterhave, was commence-acquired
ment of the action.

It is that therule,no doubt a a to record in ageneral party
suit or a co-suitor,civil cannot be a himself norwitness for can he

in evidence forbe trials to thecompelled, giveby jury, opposite
criminalagainst either in civil or cases. Andhimself, thisparty
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rule areextends to suit, theyall the real to a whetherparties
set forth on Granger,the v.Fennorecord as such or not.

; 131;3 MansonCamp. 177­ v. Mass.7 Rep.Appleton Boyd,
174; 395.East,v. 7Lamb, Cowen, Rex 10Woburn,v.­

But that thethe factis thequestion whetherproperly arising,
witness the the commencementinterest toacquired subsequently

giveof the toaction, did not tohim of thedeprive right object
com-evidence he wasin behalf of the or whetheropposite party,

thebecometo he hadevidence,pellable give notwithstanding
thereal to suit.party

ofThis is not the successthe case of a interested inwitness
thecalledanother that to oppositeparty, by party againsttestify

himthe in callinginterest the success of thewhenparty, party
suit; nor ofbeen the thehas since commencement ofacquired

bothcall ofhad the transaction at theone who witnessed original
toin to some of seemswhich differenceregard opinionparties,

;Peters, 529­5States,v. Bank the Unitedexist. Winship of
Ev. 418. But whichthe evidence upon1 Greenl. upon proper

ofthe casemade,arose and the itthe was wasrulingquestion
ofhadreal become such after the commencementthe whoparty,

; was, court,action and the of thethe who by ruling compelled
before the to the transaction byto evidence jury,give prove

be as realhe claimed to interested a The ques­party.which
case,in that state of the ation, shownparty,was whether prima,

evi­to be real can be to givethe requiredparty, properlyfacie
the the thebefore merits of action. Suchdence jury, touching

ifand itis theagainst generaldoctrine principle,a certainly
form to based theit,must an uponcan be maintained exception

to the commence­that the interest isfact acquired subsequently
action. But to thement of the such generalwhether exception

needmaintained,exists or be is a werule can whichquestion
for the this case. need notnot determine of We stoppurposes

the aris­to determine this nor need we decidequestion, question
the of the to the of Bean,evidenceing upon exception plaintiff

the to control,that itresting wentupon ground explain, vary,
the and theand contradict contract of to Bean,ofpayment Low

note given toBean Eaton.by
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“The rule no doubt thatis,general contemporaneousparol,
or ofevidence inadmissible contradict the terms ais validvaryto

1 Ev.instrument.” Greenl. 275.written §
consideration,But rule under seems tothe be applicable only

to cases of controversies to the theirinstrument,between parties
;them butand those under not to thirdrepresentatives claiming

or Kreider v. 1 Wheaton’sstrangers.persons Lafferty, Rep.
; 2 ;303­ Ev. 575­ 1 Greenl. Ev. 279. In a suitStark. §

between a to a thewritten and a thirdagreementparty person,
latter that the actual different fromwasmay show agreement
that reduced to or that it contained otherwriting, stipulations.
Woodman v. 10 N. H.Eastman, 359.Rep.

A further arises instruc-as to the of thequestion correctness
tions of the court to the ifthattold, theyjury. wereThey
found the thethat Bean mere ofwas of Eatonagent (one

in the wasdefendants,) and that themaking purchasepurchase,
made for with itEaton, his and for wouldBean,notmoney,
amount to the and thissimply Eaton,of the debtpayment by
action could not be sustainmaintained, Eatonalthough might
one against forBlodgett, money paid.

The return of the verdict tofor the isdefendants, equivalent
that infinding Bean acted in the of Eatonof agentcapacity

the Itof to himself.procuring assignment the note and action
thewas of that instructedonly upon fact, thatfinding werethey

to return a verdict for the is to beBean, then,defendants.
as acted in the theregarded having of assignmentprocurement

from as the ofLow, ;Eaton toagent and the haveassignment
to him,made in trust, for Eaton..been

. The instructions to the were, in that such aeffect,jury pur-
chase and were, inassignment a and oflaw, payment discharge

;the note and that the action could not be Ismaintained. such
the legal result of the transaction ?

It is that suchplain was not the of the Theypurpose parties.
did not intend a This is the directpayment. byshownfully

Bean,of as of thetestimony well as the form and mannerby
transaction. The form that of assignment,was a andpurchase
and not a theand and thepayment discharge; showswitness
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into and actionhave been to continue the notepurpose both
force.

thenotIf a or note and actionof the waspayment discharge
of the theordesign discharge legalwas suchparties, payment

theeffect of ?transaction
Eaton, for and alone bene-acted,benefit Bean waswhose who

the mere ofinterested in the wasficially assignment, surety
As andmakes defence. between Blodgettwho thisBlodgett,

Eaton not of toEaton,it andthen, was the of Blodgett,duty
thereto.the and Eaton harmless in relationnote, to holdpay

that thethen,There no considerationis, requiringequitable
abe treated or asand shouldpurchase regarded pay-assignment

hand,ment and But on the other in orderof the note.discharge
of thetheto avoid of and maintainaction, just rightscircuity

be holden tothat the transaction shouldparties, demandsjustice
be a to if itsubsist,of the note stilland thepurchase, promise

the rules of law.may, withconsistently
As the of the notebetween Eaton and wholeBlodgett, promise

action,the to as as the costs of theit,and wellwhole payduty
alone; as Eaton andrested with although, betweenBlodgett

and thethe of theLow, Eaton for fulfilmentwas bound promise
thatthinkAnd weBlodgett.of the as well ascosts,payment
forin holding that,no be violatedof or willequitylawprinciple

avail himself ofthe enable Eaton tosake of the and toremedy,
thenote,thethe and discharge pro-of toBlodgettproperty pay

notwithstand-Blodgett,mise of the note still assubsists against
aeven tothe It is not promiseeing assignment. every payment,

of the con-to theof a dischargethat willdebt, operate promise
as ascase,a orholden, subsistingit in such;tract but is often

demand.as and equity mayaccordingbeing discharged justice
of mort-to theThis as paymentis a familiar principle applied
a subse-the bya tocases, mortgageeIn suchgages. payment

mort-an interest in the landoneor havingmortgagee, anyquent
the debt andto dischargenot,does necessarily, operategaged,

as a or asto dischargeit be holden operatebut willmortgage,
in thehim ofit, pays, placeof whosubstitutingan assignment

Robinsonand require.as maythe justice equitymortgagee,
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8 H.; N.Willard,N. H. 100­ v. Rep.v. 7Leavitt, Rep. Bailey
435.

seem beenSo it that a who hasalso, would surety, compelled
to the debt of the be entitled to be substi-principal, willpay

in creditor,tuted the and stead of the in reference toplace any
thesecurities which he hold whether theagainst principal,may

orsame be of otherwise. Richardson v.way mortgageby
3 In case,Met. 536. suchWashington Bank, notwithstanding

the to the the note or other contractpayment whichmortgagee,
secure,the is made to and itmortgage which is isby upheld,

not as but asregarded in fulldischarged, andremaining force,
as interestedthe in the “sameparty mannerpaying, beneficially

as the before the Ifprior themortgagee -payment. note or
debtother as andwere theregarded dischargedpaid by pay-

ment to the the debt or othermortgagee,prior liability being
the and the the incident, andprincipal, mortgage only capable

of it andin connection as itsonly withsubsisting concomitant,
the revertproperty to, andwould revestmortgaged necessarily
in, the ofBut instead the tomortgagor. the mort-payment,

a of the noteas orgagee, operating discharge contract, it ope-
rates as a and of the claim,purchase assignment together with
the incident,as its to thesecurity, person making the payment;

in force,and the contract continues and thesupports mortgage.
the if Eaton hadcase,In present the notepaid toactually
but the intention that the action andLow, notewith should

and suit suchremain in force the should proceed, payment could
anot, be as ofregarded theprobably, properly discharge pro­

the action. The case ofmise of and of theBlodgett, Bank of
a.,v. decided at theRochester term ofGowdy & January this

anStrafford,in action a1845, wascourt, upon promissory note,
and Lamos andas Horn assigned by Gowdy principal, sureties.

commenced theAn action was andagainst signer his sureties
of the andsureties,the afterwards Lamosprocurement andby

due the note to theHorn the balance upon Bank, andpaid a
sureties,of as thesaid madebalance, paid by wasreceipt upon

the thecashier,and and amount ofnote,the thesigned by same
Hornto Lamos and the and therepaid by Bank,was afterwards



MERRIMACK128

v. Tilton.TrumbaU

courtthethem byinstructionserased. givenindorsement Upon
mis-under amadethebelow, the found that waspaymentjury

act ofof theof the effect andlegal consequencesapprehension
to refund theof the Bankthesuit,the and assentpayment upon

that suchCourt,thisit decided by payment,and wasmoney;
andthe notetono intention dischargemade to the Bank with

of the pro-to as a dischargeholdensuit, operatecould not be
the action notwithstanding,and thatnote, might,mise of the

be maintained.well
inis not ofcase under consideration oneBut the payment

or in need not decidefact, mightand therefore we whatform
made or intended.the if had beenbeen effect ahave payment

the of an actualfound that this was case purchasehaveThe jury
of thearethe Eaton. And clearlyfor benefit of weBean,by

of or warrantingthat there is no law equity,principleopinion,
a and dis-in the transactionthe court paymentpronouncing

to clear intentionaction,the theof note andcharge contrary
theof parties.

that the instructions oftherefore, is,theThe of Courtopinion
and that thecourt the verdict musterroneous,the to werejury

aside andbe set
A new trial granted.

Trumball v. Tilton.

against anbe sustained insolventcan oraction uponNo bankrupt, any promise,
undertaking a existingor to the whole or of debtagreement, pay any part

discharge, agreement, undertaking,when such orto his is madepromise,prior
the of the to theorder to creditor insolvent’sin acquiescenceprocure proceed-

agreementto theings, and is with the other creditors and withoutcontrary
knowledge. All such andare fraudulent void.their promises

signs a hiswho deed which insolvent debtor isa dis-creditor, compositionIf by
bargain,a of ischarged, makes the effect which to himself in aprivate place

than thebetter other he a fraudcommits them,position creditors, thereby upon
bargain isand such void.private


