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Hersom v. Henderson.

the his statement thatintestate, was at most an admissionby
some existed. It that hemill-account not admit oweddoes

the isor items on Butbalance, either side. the statementany
It isnot to show that this the account.enough wasspecific

and excluded.indefinite andentirely inadmissible, properlywas

verdict.on theJudgment

Hersom a. v. Henderson.&

Although have made a itwritten also be shown,parties may contract, yet may
that at the touching subjectsame time made a ofverbal contract the thethey
writing, if it do not contradict or it.vary

A bill of sale of a horse was containingoffered in aalso forevidence, receipt
the of the that that at thethe vendorHeld,payment price. evidence,parol
time of the warranted horsesale the to be was as notit didsound, admissible,

writing.contradict theor vary

Assumpsit a ofon a horse.warranty
On the issue, the introduced tend-general evidenceplaintiffs

to that the defendant toing show, Hall,offered sell horses totwo
a said, them;for Hall he did not ifwitness, butwant$250.
the defendant could warrant the soundhorses and heright,
could sell him.them for The said,defendant he could warrant
them sound and theHall then toldright. defendant, that a
friend of his at Salmon theFalls, hadHersom,naming plaintiff,

to ;him for sound andgood,two horses hespoken sent byword
thethe themdefendant to toplaintiffs, comedesiring to Roches-

and ofter, horses,see a forwhich salepair were there. Nason
came at the Hall;and looked horses with and nextup the

andHersom came called onday, Hall. The cameup defendant
in, and the three went together to the defendant’s stable lookto
at the horses. The thefixed defendantprice atbywas $250
for the Hersomhorses. asked the if thedefendant,two horses
were sound and kind and the defendantevery way, replied,
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are.” Hersom the defendant“yes, they aside,and stepped
areturned,and and had closedsaid Theshortly bargain.they

thenhorses delivered to for thewere Hersom. They paidwore
note;next at Sálmon a aFalls cash and and bill orday by

Henderson,was as recited hereafter.givenreceipt by
The show,evidence also tended to that one ofplaintiffs’- these

aanimals, mare, not but had been fitsbay sound, towas subject
the her,before defendant andowned thewhile ownedplaintiffs

andher, fact;and the defendant this andafterwards, knew that
the under thewere name of Hersom.plaintiffs Isaacpartners

Notice been the tohaving defendant to thegiven by plaintiffs,
their bill of sale of theseproduce horses from the thedefendant,

plaintiffs now the itthatproduced following paper, protesting,
notwas a bill of or contractsale, written themerging parol

butagreement, was a for the ofmerely receipt payment money.
The signature admitted.was

1849.March“Rochester, 12th,

Mr. HersomIsaac bo’t of Charles Henderson,
One horse, old thisbrown eight years spring,
One eight old thisbay'mare, years spring,

Received payment,. $250,
Charles Henderson.”

forThe defendant moved a nonsuit on the that thisground,
must be to contain thewriting contractpresumed between the:
and that notevidence was admissibleparties, parol to aprove
of notcontract contained in thewarranty writing.

held;The court so and that, thewhether evidence offered
to the effect oftended the orvary writing anot, was question

beto determinedof the court.law by
ruled,The court also that in the absence of any evidence,

to that thetending show intended orwriting was to con-agreed
a of the ittain but couldcontract, not be leftpart to the jury

or not theto whether orcontained,say, writing was to-designed
the contract.contain, whole

theseTo therulings and a verdictplaintiffs excepted, was
thefor defendant consent,taken theto of theby subject opinion
Court.Superior
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'John for theWoodman',8. plaintiffs.
is the trueadmissible, case,Parol evidence in 'this to show

in evidence.the introducedcontract, writingnotwithstanding
2 ; Johnson,N. H. 506 Harris v.v. Hodgers,Wallace Rep.

;543 1 Greenl.311; a,1 Pet. Cond. Ev. 284Cranch,3 Rep. §‘
1475.1473,& Hill’sCowen Phillips,ed.);(3d

aof the waswritingfact forIt is a whetherquestion jury,
inorcontract,full execution of a parol part merely.ingiven

299.C.C. Rep.4 Wash.
con-does not to be a completea appear plain,writingWhere

thea forform,usual it is juryin sometract, questionexpressed
thethecircumstances of whethercase,theunder alldecide,to

intoenteredthe contractor containdoes, wholenot,writing
the parties.between

defendant.A. for theKimball,H. W.

in evidence is a billTheGinchrist, C. J. writing produced
thefor ofahorses, receipt paymentthe containingofof sale

of theiris in it about asaid warrantytheir Nothingprice.
soundness.

ofevidence independenthave parol■The proved byplaintiffs
the defendant,thatit,no connection withthe and havingwriting,

to be sound.of the the horsessale,the timeat warranted
to containthat the becourt mustruled, writing presumedThe

the and that evidence wasparolthe contract between parties,
not into containedadmissible a contract of warrantynot prove

the writing.
theto or control writ­is not admissibleParol evidence vary

offered iteffect,and if the evidence has that was properlying,
Rut think that the evidence was competent.excluded. we

case,to theiron the make outdid1not writingThe relyplaintiffs
ofdo so. The evidenceit that shouldnor necessary theywas

effect of thethe wri­not contradict orthe does varywarranty
and it needsit,does notin It evendegree. explainting any

defendant aevidence aliunde. Theno provedexplanation by
as oneof the writing,as independentevidencewarranty by
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of the kind can be of another. There isthing no reason to
thebecause made a writtenthat, contractpresume parties relat­

to the and of the thereforeing age horses,price madethey no
other them,contract to a matterrelating touching con­perfectly
sistent thewith There is nowriting. or usualnecessary con­
nection the matters,two andbetween we cannot reason from one
to the other. of theThe Court is that theopinion ruling was

; and there is anerroneous case thisEnglish con­justifieswhich
clusion. In the case of Allen v. 4 M. &Pink, 140,W. the
defendant a verbal of agave horse, thewhichwarranty plaintiff

andthereupon bought for, and the defendantpaid then himgave
“the following memorandum: of GLA.Bought (the plaintiff,)

a horse, thefor sum of seven two andpounds, shillings sixpence.
G-.P.” It(Signed) thatheld,was evidence not­parol might,

bewithstanding, given of the Lord said, inwarranty. Abinger
“the course of his Theopinion, stated Mr.general principle by

isByles, thattrue, if therequite had been a agreementparol
iswhich reduced theafterwards into thatby writ­parties writing,

alone musting be looked to, to ascertain the terms of the con­
;tract but that does not here.principle' There noapply was

evidence of theagreement thatany by theplaintiff con­whole
tract should be reduced theinto writing defendant. Theby con­
tract is first andconcluded afterwards theparol,by ispaper
drawn been meantto have as aup which appears merely memo­
randum of the an informaltransaction, for theor receipt money,
not as of the contract itself.”the termscontaining

Verdict set aside.

v. Cater.McDaniel

in and inadmitting mortgage,a to seizeda demandant be tenders anIf plea fee
as right,is not seized of fee andissue the the suchthat demandantupon point,

issue is immaterial.

given amendto orissue leave be terms.an immaterial replead, uponmayUpon
generally,inalleging fee the tenanta seizina count in a actionreal mayUpon

mortgage, and the conditionalis seized inthat the demandant prayplead,
judgment.


