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The hutholding against Knight, which was of little value,a note oneplaintiff,
owing andto the indorsed it transferredrecourse,of the withoutmaker,poverty

Being againstit. him left in an officenotified that a demand was attorney’s
as hegavefor collection he and him to settle such debthis son five dollars sent

if aboveofficeshould he could. The son found at the thefind, attorney’s
and left thenegotiation there,after some the had notenote, with whodefendant,

theborrowed some and and the in hiswith that possession, paidmoney, money
Nothing Thenote. a and sale of the note.was said about plaintiffpurchase

brought alleging that son wasthen and hisan action for had received,money
Held,authorized not benot note. that the action could maintainedto thepay

without a return toor an offer to return the in order the defend-of, note, place
goodant in as a he in he it.condition as before withwas parted

to recoverfor had and received, broughtmoneyAssumpsit,

the theEvans, Jr.,sum of one tofive dollars Hansonpaid by
defendant, from thewithout authority plaintiff.

The in the of Hansonoffered evidenceplaintiff deposition
who,that he the of theEvans, Jr., testified,who was son plaintiff,

letter from G-eorgein the month received aof preceding,April
smallthere athat wasGilmanton, statingofG-. Eogg, Esq.,

for but nam-collection,left in his office nothimaccount against
debt tofather,left it. His not inthe being anying whoperson

it was,he him to and seeof,that whatrequested goknewperson
he it as assettle,it could to settleand if thing cheapwas any

debt if he couldto settle thehe could. His instructions were
himto Mr. and askedfind and he Eogg,accordingly wentany;
Hein Evans.an his office Williamagainstif there accountwas

to officehisthen with Eoggsaid there The witness wentwas.
and, P. which wasKnight,he note Danielagainsttook out a
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thereleftindorsed and said bythe wasby Foggwhichplaintiff,
left thereitSmith Gale. remarked that was byThe witness

thenbut not. The witnesssaid itGeorge Sleeper, Fogg was
see and Gale.to to see Sleeperwent and him goSleeper get

and must it assaid to Gale that he settleit a case,hardwas
due the note abouthe then onas could. There wascheap

dobest to aboutThe itwitness asked Fogg what was§15.25.
the him to it.note. said not advisehesettling paywouldFogg

Gale came thethe this onoffice,into witnessand, Monday,being
him until the and then heweek,to the last ofrequested wait

and father it. Gale saidhis come and about settlingseewould
heif had to until the of the have thewait last heweek would

whole face of the and if it not then henote, settled,were would
sue it. he ifsaid sue it. Gale said he couldFogg notcould

heget it, to it.gowould about The said hadlaw witness they
rather settle it than to for had neverit,aboutgo they gotlaw
into the it,law. He then settled dollars for thetwelvepaying
debt, and half a dollar letter.for the The had indorsedplaintiff

“the note not sold it toaccountable,” and for less thanSleeper
the sum due itand received his for init, andupon pay goods,

thegave to the debt with,witness five dollars settle when he
should find out hehome,it he returned toldwhat was. When
the the debt and much he had andplaintiff what was how paid,
the said the it as heplaintiff had settled as ex-witness cheap

hebut that not to forpected, haveought paid any thing, they
could not Thegothave had of hisany thing. witness §5.50

and andown, §2, to thethus enabled. note.payborrowed was
He did not or offer to nor did he hear saidthingbuy anybuy,

;about the note he said he deaf and unable tobuying quitewas
tones;hear voices in their and that Daniel P.ordinary Knight

and nothe should consider notehispoor, good.was
It that the thenote mentioned in wasappears deposition pay-

“to the himable or and indorsed Williamorder, byplaintiff was
not holden.” that the afternote,There evidenceEvans, was
thus the tothe sent hiswitness,it was waspaid by by plaintiff

theinstructions to the of defendant,with collectcounsel, money
the note had offeredto the defendant.never been returned orbut
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to thethese the directedfacts, nonsuit,court aUpon subject
of the Court.opinion Superior

of theBell,James for the of five dollarsThe sumplaintiff.
as Hansonwas, contends,themoney byplaintiff’s plaintiff paid

to the defendant’s andEvans uponwithout authority,attorney
claim for and heliable,a which the notwaspretended plaintiff
a to it in for had andtherefore has a count moneyrecoverright

the that the defend-All the facts stated in case showreceived.
obtained this retainsant and that he itmoney by imposition,

right.without
The madewasis, whether the withoutquestion payment

toand of thethis the directionauthority; plaintiffasquestion,
to beconceives,his was as heagent was, properverbal,merely

that Hanson Evanssubmitted to the There evidencewasjury.
to tomade this be submittedpayment without authority, proper

a inand have beenjury, justifiedwhich the wouldupon jury
asfinding follows:

son,the his to settle1. That direction of the to wasplaintiff
debt claim madehim,a due from and not againstactually any

false construction ofhim however or The whatfictitious. fair
debtthe said if found againstto his son that heplaintiff is, any

hehim, of shouldnot the existenceof(he being any,)aware
it hesettle as as could.cheap

2. toThat the to his sonno settlegaveplaintiff authority
as a collate-was not claimed as a or direct butwhat debt, liability,

no thatral as indorser of a There isnote. probabilityliability,
either he his had claim inor such a whichagent contemplation,

in its a mere It is that anis, nature, apprehendedsuretyship.
to the of the could not,debts party, with-agent employed pay

out the of his undertake togoing scope authority, paybeyond
■debts as in-his constituent liableupon was surety,which merely

not nordorser, or Debt lie an indorser,guarantor. againstwill
Ch. 106. ofcollateral contract. 1 PL Theupon any liability

an ac-is and should be declared onconditional,indorser only
the noton 464. And if hadBills,Chitty plaintiffcordingly.

in mere it isview conditional still less thatany liability, probable
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he could he hadhad reference casehave to a where protected
himself from the form theof indorsement.liability by

3. That there a limitation the of Hansonauthoritywas upon
in the theEvans, the fact that he furnished withplaintiffwas by

he had no author-he to the andmoney debt,with which was pay
to debt to bea of amount. The debt saidity waspay greater

small, no to beand, doubt, reason,for that forgot-was supposed
ten. The a be settled forwas to such debt as couldagent settle

isfive as nodollars, from fact that wastheapparent provision
made, and no the fordirection means aforgiven, providing
larger and heHanson Evans apayment. agent,was special
could not the actualgo beyond ofdelegation authority. Story
on 74, 395;3; Ballistier,115 Pick.Agency, 89, Peters v.
Webberv. 23 did notWilliams Pick. 302. HeCollege, repre-
sent himself as on thebuthaving authority,any particular

andcontrary, him,hesitated to make the ofpayment required
asked time to But itconsult his theprincipal upon subject.

not altered the he himselfwould have case if had represented
as a it the of thehaving general asauthority, dutywas party

him to into as MoConrbiedealing his agent.with inquire power
6 2East, 17; 149;B. &Corrie,v. v. A.Davies, Barring

1 M. &Coles,Martini v. S. On the140. evidence,present
theno ratification of act canthe of the beby principal, agent,

He told the ofinformed heagent, whatpretended. beingupon
done, hethat nothad to Heought have assumedthing.paid any

control of theno note to securebeyond itsnecessarywhat was
as evidence inuse the decidedsuit he towhich immediately

to the not claimbring recover As doeshe themoney. upon
of therescinding contends that noneground contract, but was

made nohim,ever authorized return ofby any agent theby
tonote the defendant ofIf it is thevalue,was anynecessary.

defendant has his for it the after aagent, or,remedy against
it havedemand, intoagainst possession maywhoseany party

come. A return is neces-of the contractof the neversubject
theunless the contract.seeks redresssary, by rescindingparty

3 H. 455.v. N.Shepherd Temple, Rep.
Eor the it havereasons,these that shouldsubmitsplaintiff
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direction givenleft tbe tbefind, bybeen to to fromjury
circumstances,tbe to his the surroundingandagent,plaintiff

This a properthe unauthorized. waswhether waspayment
304;Wiswall, 14 Johns. O’Kel-the Foot v.question jury.for

2 108.8 436; Brown,Met. Locke v.ly Shep.v. O’Kelly,

the defendant.forVaughan, Perley¡)whom(with was
■ been,has shown,the defendantNo the'note tooffer to return

■not theand entitled to recover uponthe istherefore plaintiff
The ante-orconsideration,of of"ground imposition.want

he iscedent do whatIf the agent,sufficient.authority' was
sothestill bind principalauthorized his actsdo, more,to and

as if distinguishable. Storyfar are the authority,withinthey
a; Attorney,on 258 Com.158; Dig.,Litt.15T, Co.Agency,

C. 15. from theOn this the evidence comes plaintiff’spoint,
not atand thecontradicted,own is not werewitnesses, jury

to madeBesides, good byit. theliberty disregard authority was
au-ratification; is the as an originaland that samesubsequent

on 245;as third Story 239,to Agency,eventhority, persons.
N. H. 205;12 Rep.v. ¿•c. PayneLine v.Bellamy,Despatch
an is12 34. So along acquiescenceH. ratifica-¡Smith, N. Rep.

totion. 248. an omissionon So theAgency, disavowStory
&14 S. R. 27;act is a Bredin Dubarry,ratification. v.

; 2 50.12 300 Greenl. Ev. A rati-Caines v. Johns.Bleecker,
heacts,be his even thoughfication from expresslyshownmay

Hatch 10declared he it.' v. N. H.not sanction Taylor,would
538.Rep.

C.Gilchrist, J. This not a sale of the thenote de-was by
fendant or to theEvans,to Hanson The facts statedplaintiff.
in the case that idea. Hanson Evans asnegative went the

of the to such debt as he should findagent againstplaintiff, pay
and he the to indefendant,his delivered theprincipal, money

he debt theof what was a againstpayment supposed plaintiff.
took itdefendant,he the note from the he asreceived evi-When

dence factsof the of a debt. The found theby casedischarge
note thewill no Thisother construction. plaintiffwarrant now
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has. He is not holden it, for he hasupon guarded himself, by
his restricted indorsement, Heagainst liability. seeksany now
to therecover hispaid themoney agent,by upon ground that
the had no to a claim;such thatagent authority the wholepay
transaction been nohaving unauthorized, could be ac-rights

under and thatit, the the de-quired consequently money paid
fendant, received to the use thewas of plaintiff.

In ofthe case v. 4 N. H. 458, it isShepherd Rep.Temple,
a asaid, that return of chattel is not to be inshownnecessary

unless thecase, whenany purchaser to seekattempts redress by
the contract. But that a case arescinding of sale ofwas chat-

and to that thetels, remark be We are notmay applicable.
called to innow controvert as theupon it, casepresent nothing

was orbought and the transaction the meresold, was payment
of a debt.

But if the act of toHanson Evans it is consideredwere what
have been the ofthen he retains the noteby Knightplaintiff, with-
out it.and to return Heit,claim shouldhaving any oughtupon
not the suit to theto a recoverdefendantcompel bring property
he to If the chose todelivered the disavowplaintiffplaintiff.
the tohe not retainEvans,of Hansonauthority ought any

he the defendant Hanson Evans’sofwhichproperty procured by
act. the in as condition asHe should defendant agoodplace
he the exactin before he note. The valuewas withparted

ofof the it is It be somenote, not material to ascertain. may
it;or has heldvalue someKnight, against person whoagainst

of itvalue,and at of much little israte, or thewhetherany
ofthe thedefendant,of the view case.plaintiff’sproperty upon

that in the the defendant thatEor case, supposedaught appears
hisand thatHanson Evans authority, doingswas acting by

there no return ofAsratified the waswould be plaintiff.by
to the defendantin orderit,the nor offer to returnnote, place

of thein thebefore, rulingin a as heas conditiongood was
becomecourt and the mustcorrect,was plaintiff

Nonsuit.


