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H4S,than ormorenot recoverbe,to that the demandant should \
much asnot sodo claimof the hundred Buttwo acres. they
fortheand no to whichthis, to be made quantityobjection'seems

intoto inquirethe execution extended. It is unnecessarywas
the landcase; ofand for'other in thematters statedany

there should be
theon verdict.Judgment

The State v. Weed.

to serveprotection serving attemptingpr-ocess affords no to the orvoid officerA
as to theonly,may to but voidableparties,Process be void as thethe same.

officer.
frame, bearing upon itsprocess regular legalora warrant is and in itsWhere

substance; andlegal andrequisites perfect,the to both in formface all make it
ofmagistrate having jurisdictionbyappears have been issued a court orit to

pro-person respondent, beof the officerwillsubject-matter, and of the thethe
previousservice, irregularity thenotwithstanding any inerror orin itstected

obtaining it.same, inimposition practised upon the courtissuing anythe orof
governedprocess, not be influenced orof criminal an officer is tothe serviceIn

precept; ifbybut his andpurposes, designs, objects complainants,by the or of
ofregular legal face, jurisdictiontheupon and withinprocess be and itsthe

issue, service, although theitsmagistrate protectedto the officer be inthe will
issued, althoughdesigns causing and thecomplainant illegalhad in it to be

procured complainanthad to accom-byofficerknew that the warrant been the
objects.plish improper illegaland

protected legal upon itsregularwill be of andprocess,officer in the serviceAn
jurisdiction issue, althoughthe theand within of founda-magistrateface the to

complaint groundless.andof the on be falsetion which warrant issuedthe
■ beyondnot to look precept.He is his

resisting processan in is liable to indict-person officer the service of suchA
ment.

aEemick,Indictment, for and Enochobstructingassaulting
onWeed,the a saidin service of warrant againstdeputy-sheriff,

and bat-for assaultmade one Pulsifer,a by Nancycomplaint
tery.

It the .and weretrial,on that the warrantappeared complaint
:in thedue and and fair the faceform, complaintregular upon
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being tbesaid and tbe oatbsigned certificate ofby complainant,
W.by A. ofof the of tbeKimball, aEsq., justice countypeace

Carroll; tbe bim; andwarrant also thatsigned theybeing by
were into tbe forput hands of said directions bimRemick, with
to serve tbe warrant.

Tbe facts, in to tbe of tbehowever, regard making complaint
and warrant, as : awere follows Tbe said andPulsifer,Nancy
friend her,with to Kimball towent said have tbe andcomplaint
warrant made out. Kimball made out the and warrantcomplaint
at bis office,and tobis name tbe certificate thesigned of andoatb,
also to tbe and biswarrant, to tbebouse,went saidwhere Nancy
was, to have herintending tbesign there, and tocomplaint
administer ;tbe oatb to ither but was afterwards determined to
have the warrant returned before some other one, and Kimball

itgave to said and sent her to Samuel S.Nancy, Quimby, Esq.,
another todirections havemagistrate, with Kimball’s name
erased from tbe and for to administer tbepapers, Quimby oatb,
and them. her name tosign She tbe in thesigned complaint

ofpresence and administered to her theQuimby, Quimby oatb,
but be did not erase Kimball’s name from tbe or affix bispapers,
own. Remick tbe facts inabout to tbenothingknew regard
manner in which tbe and badwarrant been made out,complaint
but into to bewhen his bandsput they executed.appeared duly

It Remick tofurther that arrestwhen wentappeared, Weed,
it, and struck RemickWeed a and fired over tbedrew pistol

bead andbat,with a stick or biscuttingclub, through inflicting
bead.a severe bissomewhat blow upon

inbe was justifiedTbe contended that whatdoingrespondent
“ toto introduce evidence thatdid, tendingbe and offered show
andtbe warrant saidagainstRemick that Weedcomplaintknew

of Pulsiferto used for tbe andenabling Nancybe purposewere
of father out of tbetbe saidothers to Weed’sget possessionwife

husband, not for the of andand arresting punish-of her purpose
tbe Court ruled tbe evidence inadmissi-Butsaid Weed.”ing

furtherdefence to this Tbeas a respondentble prosecution.
tbetbe of com-that foundationto introduce evidenceproposed

false and ground-issuedon tbe «waswarrant wasplaint which
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less; but the court ruled it inadmissible. The respondent’s
said war-thatthe thecounsel court to instructrequested jury

“ not undernot the; that,rant a one if wascomplaintwas legal
itwarrant,the who theoath administered by magistrate signed

onissuedwarrant;”not a “that the warrant, beingwas lawful
oathunder thethe notthe against respondent, beingcomplaint
19ththetothe the ismagistrate,of by contrarycomplainant
courtTheand thereforeof the of illegal.”article Bill Rights,

if,thatthemthe but did instructso to instructdeclined jury,
wascame thehands, complaintthe warrant into Remick’swhen

of the oathcertificatesaid and thesigned byduly complainant,
alsowarrant,to the wereto be administered andher,purporting
andfairsaid allKimball, and thesignedduly by werepapers

itface,the sufficient.legal upon was
did notwas some evidence show,There to that Weedtending

hadthat Remick a seekingand wasagainst him,know warrant
hehim. thatto arrest There also evidence to showwas tending

heit, himself,did and told Remick before attemptedknow was by
he warrant,arrest that had thehim,to and withcomplaint

theto arrest him. this the court instructedorders On point,
Remickthat if not thatfound that Weed did knowjury they

he nota and to arrest then washim,had waswarrant, seeking
he then madebut found that the wasdid,if pointtheyguilty;

thethe courtTo the and instructions ofout. several rulings
counsel excepted.respondent’s

heverdict been returned thehavingA against prisoner,
to the same fortrial,set and aaside,moved for new supposed
the of court,in decisions the and the arising uponerror questions

and to court for theirmotion reserved thissaid were assigned
determination.

Sullivan, for the State.Attorney-General,
1st The of Remickvirtue whichObjection. process by

arrest the illegal.to wasattempted respondent
officer in thethat, “If one resist an executionis,Our answer

a court of theof a issued havingby jurisdiction subject-process
theand the is on face of theit,ifmatter, regularprocess person
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so resisting 621;is Evidence,liable.” 620,Roscoé’s Criminal
5 Wend. ;170 ;16 282 6514; 562; 4 Mass.Wend. Id. Mass.
422 ; 18 138;Mass. Id. 10; ;286 Mass. Johns.459;272 18
12 Johns. 259; 1 East’s 309.Law,Crown

2d Objection. The foundation the on theof whichcomplaint
warrant was issued, false andwas groundless.

“Our answer is, that, In all of both andkinds civilprocess,
thecriminal, the thatof contained in suchfalsity charge process,

is, the of the inno-injustice demand in one case, or the party’s
cence in the other, afford no matter for killingwill of alleviation
the officer; for himself theman is bound to submit toevery
regular course 621;of Criminal Evidence,Roscoe’sjustice.”
1 P.East’s C. 310; Hale’s P. notC. 457. “It is necessary
that a officerpublic should such,himself to benotify by express
words, but it shall tobe himthat the offender knewpresumed
be such.” 1 C. 318.Law,Hale’s P. 461: CriminalWharton’s

Another tois, thatobjection evidence tendingwas rejected
thatshow Remick lenewthat the and warrant againstcomplaint

toWeed be used forwere the of Pulsiferpurpose enabling Nancy
and others to the ofthe of Weed’s father out ofget wife possession
her andand for the ofhusband, not arresting punishingpurpose
said or aided indid,The that heWeed. notwasobjection

an but theact, that evidencedoing, illegal rejectedmerely,
tended to intended tothat he Jcnew the wasshow that process
enable ofPulsifer and another to the wifeNancy respond-get

outent’s father of her husband’s However unjustifi-possession.
the officerable have been the theofmight objects complainant,

to andbound of theexecute the wasmagistrate,was warrant
hadliable if failed do it! if the officerhe to Even conspired

the forothers not to use processwith is(which pretended)
Itan still the evidence wasillegal purpose, rejected.properly

‘‘could no Officersarebe defence for the officer.obstructing
eitherfor or forpunishable proceedings,corruption, oppressive

theindictment, ofattachment, or action at the suitby party
N.; 6 Mod.Officers,Ab. tit. andBacon’s Officeinjured.”

96.Rep.
toit not leftA citizen to isis bound andsubmit to process;

22*
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his andecision for illegal pur-whether the is procuredprocess
Roscoe’s Crimi-or whether the actedpose, fraudulently.justice

467.nal P. C.621; 310; 1 Hale’sEvidence, P. C.East’s

theEmerson, J. for respondent.(with Eastman)whom was
to arrest WeedI.The Remickwhichprocess by attempted

andwas void.illegal
void;is when the1. An arrest is illegal processwhenever
itscourt no or exceeds jurisdiction.it hasissuing jurisdiction,

4 Conn.Williams,v.1 235,IT. toreferring TraceyS. Digest,
61;Law,Crim.107; ; 1v. Leach,State Conn. 456 Chitty’s7

471.Curtis,State v. 1 (N. Rep.Hayw. C.)
un-2. Kimball ano to issue warrantJustice had jurisdiction

Rights;Bill ofless 19th art.oath or affirmation.supported by
4 Inst.case,77,1 East’s Law, 309, citingCrown Simpson’s§

313.333; Law,in Eoster’s CrownEolt’s case,Tooley’sopinion
Kimball3. JusticesealedThe and bywarrant was signed

and,to, consequently,before the was or swornsignedcomplaint
arrest Remicktherefore, anmade, and, bybefore wascomplaint

6Law, 312,1 TermcitingEast’s Crownillegal.be Rep.would
of122. Also 19th art. Billsee Rights.

warrant; “isEast,4. which,It was a blank says highly
thatthe-ministers justiceIt withdrawsreprehensible. offrom

executed, meant tolaw,the waswhich when properlyprotection
them, for future resist-afford and holds out athereby temptation

ance,” 1 Law, 1772,East’s R. Eos-311,Crown citing Stokely,
MSS.; theStat. 24 44,ter’s II. ch. Attor-6,Geo. (cited by§

from 1 wasLaw, 309,)as East’s neverCrownney-General,
it,toState,in this but a asdirectly opposedadopted practice
offrom cited. And none hiswill authorities hereafterappear

thecases from hisMassachusetts unlesssustain position,Reports
beit 13 Mass. and286, authorities,is iswhich unsustained by

the dictum of a the MassachusettsandJudge byonly, opposed
cases and and authorities.generally, by practiceNew Hampshire

II. A takingan without legalresist unlawfulperson may
cause. In of de-rescous cattle the defendantdistrained, may

fend v. JReab,distress cause.by showing Melodywithout legal
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4 Mass. And474. an of resist an officerowner goods may
to seize them a thirdunder aattempting person.writ against

133;Commonwealth v. 8Kennard, Pick. Nichols v. Thomas,
234; 172;4 Mass. Buller’s N. P. Richardson v. Duncan,

3 N. 511;H. Shaw v. 9 N. H.Rep. 199;Rep.Spooner,
2 U. Porter,S. 1 222.54,Digest, citing

III. resist a lawful used forRespondent may against process
an and the as to the ofillegal evidence Rem-purpose; purpose
ick’s arrest N. P.was excluded.wrongly 172,Buller’s citing

;Coke,5 119 Allen, 92.
1. It is to use theabuse criminal of Stateillegal the toprocess

extort or the of debts. v.money compel Shawpayment Spooner,
199;H.9 N. Smith, ;Plumer v. 5 N. H. 553Rep. BindsRep.

6 N.Chamberlain,v. H. 230. then, it isRep. Surely, illegal to
theuse criminal of the State to commit crime.process

2. “It settled,”is well C.Richardson, J., “that whensays
there is an arrest for aimproper purposes cause,without orjust

an forwhen arrest a cause without orjust lawful whenauthority,
there is an arrest for a andcause under lawful forjust authority
an itunlawful must be considered duress.”purpose, Richardson

511;v. 3 N. H.Duncan, 172;Buller’s N. P.Rep. Watkins v.
6 508.Bard, Mass.
“IY. Duress of and duress minas is a suffi-imprisonment per

for misdemeanors,cient excuse and homicide semany pardons
1 Black. Com. It is an182,133. illegal restraintdefendendo.”

1 Black. Com. 139. restraintillegalof ofEvery aliberty.
of and when ais duress warrantliberty imprisonment;person’s

been but false orobtained,has on a feignedregularly pretence,
an it be ofto cover arrest under will duressillegal design, impri-

act it be 2sonment, and void. U.produced S.any by will
54.Digest,

If the for the ofY. Remick knew effect-wasprocess purpose
an in to'or execute it heillegal design,ing object attempting

therein,or assisted and ofaided was theguilty conspiracy.
theTherefore, evidence as to the of the and thefalsity charge,

of the with Remick’sprocess, knowledge, wasobject wrongly
excluded.
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YI. admitted. shortQuimby’s Nothingwastestimony wrongly
of the is of thecertificate evidence the oath ofmagistrate’s party
to the instrument. 444.1 Tyler’s Rep.

It under voidEastman, settled,J. is all acts donewell that
are noand that a void warrant affordsprocess illegal; protection

to the officer or to the same. Such isserveserving attempting
toauthorities;the current of all the and begeneral appearthey

of thesound fixed The meaningbased principles.andupon
“ therefore,to mate-void,” is,term when legal process,applied

A asvoid,rial to be considered. be so far the par-mayprocess
at theconcerned,ties the same are whileandoriginating issuing

it.servingtime it be a for the officersame goodmay precept
both be for the issuingA and liablecomplainant magistrate may

cause andof a warrant and irregularly, withouterroneously
ithandsthe isofficer,while into whosewithout jurisdiction;

is notface,it and itscommitted, onlyfinding regular legal upon
it. connectedbound to Asservice,in its but obeyprotected

in buttoto,the and it is a voidwith warrantmagistrate party,
a clearthe ofofficer,in the hands of voidable The wantonly.

confusion;led to somedistinction in this has occasionallyrespect,
inin is nothis distinction is thereview, difficultybut keptwhen

results.at correctarriving
to it itsas all connectedA is void with uponwhenprocess

A forseal,it essential form and substance.face wants legal
ato togiveone of theinstance, legal vitalitybeing requisites

the abso­rendersessential,is and its absence preceptprocess,
471.1Curtis, C.)v. (N. Rep.void. State Hayw.lutely

to be basedissued a chargeIf is purportinga uponwarrant
been or never hadand that haslaw,a certain law repealedupon

thecase,is void. In such atheexistence, processan warrant
is a if thethat it Or de­its face warrantnullity.shows upon

but,to be inforth nooffence, arrested,or sets personscribes no
in one or bothis andit,to do general unintelligible,attempting

for theit is issued an offencenot withinOr if juris­respects.
to or to arrest a overthe whommagistrate personof try,diction

theand these facts uponno appearhe has legal authority,
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undertakes to serve aare void. Or if an officerpapers, they
all void.are 1not his his actswithin Chittv’sprocess precinct,

309;Crim. v.61; Law,1 East’s GrumonLaw, Crown Ray­
107;; 4 Conn. State v.mond, Williams,1 Conn. 40­ v.Tracey

232.Leach, ; Thomas,Conn. 4 Mass. Such7 456­ v.Nichols
In allare some of the void. suchinstances of absolutelyprecepts

; thecases the and offi­its face itsshows illegalityprocess upon
cer will not ofbe he virtue papersbecause isprotected, acting by
which, it is their have no legal vitality.fromapparent inspection,
But where the theexceeds orhis warrantmagistrate jurisdiction,
has been thehim,or orissuedirregularly partyerroneously by
has it thefraud andprocured cause,through magis­without any
trate, or or both thebecome and warrantparty, may liable, may
be no to far asthem. It be a soprotection void preceptmay

are concerned, but if fair andthey face,its voidablelegal upon
so far as the officer is to be caseonly, affected. In a recent in

Queen’sthe Bench, v. 1(Andrews Morris, Ellis,Ad. & New
it4, said,is that there is aRep. 17,) well-known distinction

between the cases of the and of the sheriff or officer. Eorparty,
the latter, it is to the Thisenough distinction isshow writ only.

allin the bewell-considered cases to found inrecognized the
; it isbooks and this basis that the doctrine ofupon protection

to in the service ofofficers has been solegal laidprocess, broadly
far this doctrine is held to thedown. How ofgo writ­by many

ers on criminal and to extent thislaw, what has beenprotection
will,carried some of the learned for atribunals, we fewmostby

—■consider. Hast the doctrine asmoments, down follows:lays
“ If the warrant be in and issue inthe frame of the ordi­legal it,

course of from a court ornary justice person having jurisdiction
case,in the it is sufficient. No error or in the pre­irregularity

it;vious affect orwill excuse the theproceedings party killing
inofficer the execution of it from the of murder.” 1 East’sguilt

P. C. 309, 78. and asFoster, Russell, Roscoe, and, so far we§
have been able to discover, all writers criminalelementary upon
law, take the same of the matter. in hisRoster,view Crown

—Law, holds312, the “Inpage the case offollowinglanguage:
froma a the hewarrant of in a matterjustice peace, wherein
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hath the such under theisjurisdiction, person executing warrant
of thespecial such haveprotection, law, though warrant may

been obtained the andgross magistrate,by imposition upon by
false information matters in it.” Hoscoe,Mr.touching suggested
in his 750,Criminal thirdEvidence, 751, edition, states itpages
in this wise: —“Where a or otherpeace-officer, havingperson
the execution of cannot a suchwithout reliance onjustifyprocess,

it must that it is But tothis it isprocess, legal.appear by only
that thebe understood whether or bewarrant,writprocess, by

not in the and issue init,defective frame of the courseordinary
fromof a court or in thejustice, magistrate having jurisdiction

case. in thethere errorhave been orThough irregularitymay
if theto theproceedings of theprevious issuing process, yet,

sheriff or other execution of it,minister of be killed in thejustice
be murder; must,it will for the officer to it is directedwhom

“at his obedience to it.” So in of aperil, case warrantpay
obtained from a falseandmagistrate repre­by gross imposition,

“sentations So,the matters in it.” thoughtouching suggested
the warrant itself be not in strictness if it notaslawful, express
the cause if the matter be theenough, withinparticularly yet,

of the the warrant, the thegrantingjurisdiction party killing
officer in the execution of his is for he cannot dis­murder,duty,

the of the if it be under the seal of thepute warrantvalidity
Hast, adds that “in case of an indictment forjustice.” further,

such a itmurder, is theto or war­writonly necessary produce
; forrant the the sheriffissued,however erroneously process

aremust and is and his bailiffsit. The sheriffobey, justified by
Cotesto the v.bound writs, withoutobey King’s inquiry.”

3 20; Moravia Willes’sMichill, Rep.Levinz’s v.Rep. Sloper,
34. Mr. the same30, also, general principlesdowndhitty, lays

Crimi­1as the other abovewriters quoted. Chitty’selementary
40.nal Pleading,

decisive.the isThe American doctrine upon subject equally
theit is that138, said,10 Johns. whereShed,In v.Warner

toit is sufficientcourt has of the jus-subject-matter,jurisdiction
boundthe officer is notthe forthe officer executing process;tify

theor regularityto examine into the of itsvalidity proceedings,
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of its In 16 itWendell, 514, held,is thatprocess. a ministerial
officer is in the execution of aprotected issued courtprocess by
or officer, of the and of thehaving jurisdiction subject-matter

if itprocess, be on its and doesregular face, not disclose a
want of itsProcess, isjurisdiction. regular face, sufficientupon
to a it,ministerial officer under itprotect acting although may
have been issued without Noble al. v.authority. Holmes,&
5 Hill’s 194. If the be(N. andY.) Rep. process regular legal

face,its the officer be beupon will it issuedprotected, though
rendereda withoutupon jurisdiction. 7 Hill’sjudgment (N. Y.)

35. a writ court ofWhen from aRep. iscompetent jurisdiction
in the of heofficer,hands an is lound to executeplaced it, with­

out into the of the on itinquiry which isproceedingsregularity
6 191.grounded. Quinn,v. Iredell’s AC.)Cady (N. Rep.

sheriff ofcannot excuse himself from the becauseservice process
it is erroneous it isor but void.irregular, whenonly absolutely

Tarbell, 20 321. Some theStoddard v. of casesVerm. Rep.
far, as far ;as should be togo wevery quite willing especially

that class anwhich officer to executewould voidablecompel pro­
cess. to behowever,The holdgeneral we clear :principle, quite
That the or is and inregularwhere itslegalwarrantprocess

its face all theframe, makebearing legal itupon requisites t9
in so far can be discoveredand, as from itsperfect form, inspec­

intion, also,substance and it to have been issued aappears by
court or magistrate of the andhaving subject-matter,jurisdiction
of the of the the officer is to be inrespondent,person protected
the service, error in tjieornotwithstanding any irregularity pre­
vious of same,the orissuing theany practised uponimposition

it;court in and thethat theobtaining resisting officer isparty
170;liable. Savacool 5v. Wend. v. Mulli­Boughton, Rogers­

597;6 1ner, Horton v. Hendershot,Wend. Hill’s (N. Y.) Rep.
118; Wood, 143;Fox v. 1 Jones v. 5Rawle, Hughes, Serg.

103;Rawle, ;6 299­ Paul v. Van Binn. Sturb­Kirk, 6 Rep. ­
21 ;v. Pick. 83­ v. 1ridge Winslow, Gould, Wright’sWright

200;;709­ v.Brother 1 Robinson v. Har­Cannon, Scam.Rep. ­
lan, ; 471;1 Scam. 237­ State v. 1Curtis, (N. C.) Rep.Hayw.
Foster 2 335.v Gault, McMullan’s (S. C.) Rep.
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all beenhavethe counselThe authorities cited respondent’sby
in theasand atexamined, appearlength theywhen investigated

conflictmade,to no materialbooks reference is showwhich they
it.the but rather sustaindown,,with doctrine above laidgeneral

av. an action ofWilliams, against justicewasTracey trespass
arrestedthe had beenof the for whopeace imprisoning plaintiff,

afterthe under riot and committedview,the onact,justiceby
a tri-find to at higherbeen ordered to sureties appearhaving

the histhatheld,bunal. The court exceededmagistrate power;
and commitview,that he arrest on but could not examinemight

an inform-made. Leach,State wasregular complaintwithout v.
committedforation hadThe defendant beenprison-breach.

beforea based a statute wascharge whichupon repealedupon
no lawactsthe of done There waswere him.complained by
acts athe thosein force acts committedwhen makingwere

he brokecrime. After on a jail,committed such warrantbeing
that,held,and this information filed him. It wasagainstwas

to the law,for an offence unknownbeing wasimprisoned which
no more force thanhimself,liberate wasmight usinghe lawfully

“ the sta-to the The court say,necessary accomplish object.
tute the which the was chargedoffence withcreating prisoner

the actsfor he beforecommitted,and which was was repealed
theto all proceed-be a crime done.alleged Consequently,were

warrant,the mittimus orwere void.” Thisings appearing upon
themdisclosed and showed tothe of theillegality proceedings,

was withoutbe void. v. theCurtis,State where warrantwas
void. Butseal, and the court theheld processvery correctly

of theathe ifin same case court also that justice peacethe say,
a a heissue warrant for matter his althoughwithin jurisdiction,

thein officerstages,have acted theerroneouslymay previous
Law, 309,should execute it. The case from 1 East’s Crown

the toconstable undertook serve awas where(Simpson’s case,)
of thea that hadwarrant issued court no jurisdiction subject-by

Foster,fromThe casematter, (Tooley’sand that appeared.
to servethe waswas constable endeavoring processease,) where

out of his had no out of hisHe more pre-authorityprecinct.
cinct He no constable.than a individual. So sayswasprivate
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note to the case. Houson 6Barrow,the Termv. 122,Rep.
1 312,cited a motion toEast, was fromin ondischarge arrest,

ofthe the sheriff’s nameground been in­irregularity; having
serted in the itafter Itwas issued. held thewrit was that

and the motionpractice irregular,was Thegranted.was prac­
tice of warrants,blank isissuing which reprobated Bast, hasby
no in the of the courtsparallel State,of thispractice inexcept
civil cases. The this: Thepractice was under-sheriff signed
•blank the theunder seal of officewarrants and gave them to a
clerk to fill as occasion andup' might maderequire, werethey
out the clerk to the forby calling them,persons accordingly;
and the to deliveredpersons whom were in thethey namesput
of concurwhom We Mi\they pleased. with thatentirely Bast,
the to be censured in severe terms.practice ought The

theremarks of court in to blankregard warrants upon which
Bast his made insuggestionspredicates case,were inStolceb/s
1771. in the ofRexcase 8Subsequently, 1800, v. Winnich, Term

454, arose. Here the him aRep. magistrate kept by number of
blank warrants Onready signed. hebeing applied to, filled up
one of them and delivered it to the officer, who, in endeavoring
to arrest the killed. It that thisheld,was was murderparty, was

the hein the andkilling officer, was exe­person accordingly
cuted.

Let recur to inus now facts the firstthe disclosed of thepoint
to this It that thecase, applies.which law warrantappears,

directed toRemiek and in the service ofwas servewhich which
the Weed,he resisted basedby arespondent,was was upon

for andassault The and warrantbattery. complaintcomplaint
in due and form;both thelegalwere complaint being signed

and thethe certificate of the oath and thecomplainant, war-by
signedrant both a of theduly by Kimball, magistrate county.

is defective in form, and all is and itsNothing regular legal upon
The has all ;face. warrant the of our statutelegal requisites

offenceissued for an theit is within theclearly ofjurisdiction
and he is the limits of his Soacting withinmagistrate, county.'

then asfar its it aappeared face,upon legalwas whichprecept,
execution,an inprotect its itBut,officer irregularlywould was

yon. xxx, 23
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acts of andirregularissued. The Kimball and wereQuimby
both intended toAnd, do not thatillegal. although we question

it is that inconsideratelyact clear actedhonestly, yet quite they
But are offi-and their to theillegally. irregular acts deprive

of his ? It is the thatcer said inlegal argument,protection
“ ;admitted that shorttestimony wrongly nothingwasQuimby’s

theis ofof the certificate evidence of the oathmagistrate’s
case,is raisedthe instrument.” This not thepointto byparty

Butnot be considered here. if con-therefore could properlyand
it aid Ifcould not thesidered, apprehend respondent.we

admitted as a to facts behindQuimby wronglywas witness show
both,ofthe then alsowarrant, Kimball. Thewas testimony

to andall, legalif admissible a fairwent invalidate warrantat.
and itface,on its so far as affordingappeared, ample protection

the officer. theto Their laid the offoundationtestimony very
the thisand it could not raiseddefence, without haverespondent

in the man-first case. thetouchingpoint thingimportant Every
of beenof the the and haveissuingner wouldcomplaint warrant

It does not in the firstthen lieunknown. respondent’s power,
toon to his andto obtain facts base thendefence, objectwhich

theIfalone those facts come.throughthe channels which
theof information are to be the informationexcluded,sources

coming from them must share the same fate.-itself necessarily
But return to theto the shall the acts ofirregularquestion,

the officer of his in the ser-magistrate legaldeprive protection
?the hisof If then the inso,vice warrant warrant was void

; he can claim no from and this indictmentit,hands protection
From the most careful and extendedbe sustained.cannot

able to in thegivewe have been thisexamination which point
no in thiswe have that comescase, hesitancy holding, warrant

dis-we have endeavored towhichprincipleswithinclearly the
theof this and for whichin the pages opinion,precedingcuss

full and and that it ato be so wasexplicit;seemauthorities
Kim-the officer. Asand to affectingprotectioncomplete ample

;andand the it voidQuimby irregularwasball and complainant,
theInaffected,to voidable only.as far as Remick bebut was

this theof gone assumption,we havepoint uponexamination
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that of the and tothe themagistrate party, priorproceedings
of warrant, into,the all’beissuing may inquired notwithstanding

the the officer is in due anddelivered to regularprocess when
form and the of the to issue. Accord-within jurisdiction justice

to takenthe'distinction have voiding which we between and
voidable and the theliabilities of the inprocess, parties issuing
and theof in an action the orsame,executing against justice

for or these couldparty investigationsirregularity corruption,
made;be in the andbut officer theany proceeding between

it be therespondent, well Courtmay questioned gowhether will
behind the if itwarrant, be fair and in its frame andregular
within the of the to issue. ofjurisdiction thejustice Many
authorities above itquoted, that thelay down distinctly, produc-
tion of the or iswarrant writ all that is the officer,required by
and that the cannotprior proceedings be thatinvestigated;

anupon indictment for the tokilling officer attemptingwhile
aserve it isprocess, sufficient to the orproduce writ warrant

virtue of theby which officer was Roscoe’s Crim.acting. Ev.,
751; 1750, P.(3d East’s C.ed.) 78.370, But as to this§

itmatter, is not to makenecessary decision,any although it
seem there can bewould but little doubt in to it;regard since

hold, that the warrant, fairwe andbeing itslegal upon face,
and sufficient for thegoodwas andofficer, afforded him ample

the andprotection, notwithstanding irregular erroneous proceed-
theofings magistrates.

“The second in theraised easequestion is, whether the evi­
dence to that Remick knewshow that thetending andcomplaint

to be used thewarrant were for ofpurpose enabling Nancy
toPulsifer and others the ofget saidwife Weed’s father out

of the of her husband, and not for thepossession ofpurpose
and saidarresting Weed,”punishing was properly orrejected

not. With to thisregard thepoint, counselrespondent’s has
taken several His firstpositions. is, that a resistperson may
an unlawful ;taking cause andlegalwithout that in reseous of
cattle distrained, the defendant defend amay by showing distress

cause.legalwithout To thissustain he citesposition Melody v.
4 Mass. 474.Reabe, An examination of this case that itshows
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was an action to the statutebyrecoverbrought penalty provided
for ofrescue cattle decided that,and the court bydistrained,
■thecommon inthe the distress belaw, of shownmightillegality
defence of an for it;rescue but this statute pro-wasby.action
vided that such a defence set It readilyshould not be willup.
be an ille-that there is aperceived, marked difference between

distress of of officergal cattle a and the andoingsby party,
under legal process.

anHis an resistis,second that of mayownerposition goods
officer to under a thirdseize them writattempting against per-
son. ButSeveral are thisauthorities cited' to sustain position.
there doctrine,was no for ofthis. thisThe accuracynecessity

awe are not a sheriff hasat this time to Ifdisposed question.
to seize the pro-writ and virtue of it undertakesagainst A., by

to takeresist. noB., rightof B. sheriff hasTheperty may
anB.,the suit it presenthis Were wouldagainstproperty.

of solution.different and one easyentirely question, equally
athird that a resistis, againstHis position respondent may

; and thefor an evidence asused illegal purposeprocesslawful
of arrest excluded. Toto the Weed’s was wronglypurpose

itthis he Buffer’s N. P. 172. This,citespositionsustain
a to actions offound, covenant,is discussion of defencesbewill

is a defencecontract, &c., and it is that duresssaiddebt, good
cited, held,the also itAllen,actions. In case fromto such was

onis defence to debt Shaw et al. v.duress a bond.goodthat
9 note toN. H. an- action on a190, givenwasRep.Spooner,

theand court helda criminal as alleged,•settle wasprosecution,
,So fromthe cases the 5tha consideration void. alsosuch with

onH. Both actions togiven0N. notes sup­and.6th wereRep.
and the same decisionor settle criminal wasprosecutions,'press

3 H. hadfrom,The case N. Rep. moneymade. was where
from and thearrest, court heldto a dischargebeen procurepaid

v. 6Baird, Mass.be recovered back. 506,it Watkinsmight
release; that thea release wasPlea, replication,assumpsit.was

itduress thatbeing proved, held,duress. The wasbyprocured
1from is thePorter, 222,The ease samethe release void.was

as that of Baird. thesev. Now,doctrine Watkins although
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authorities he in actionsmay good law betweenvery individuals,
of the ofduress and settlementquestionswhere criminal prose-

arise,cutions do not them forcediscover towemay yet sustain
that thethe as to theevidence ofposition purpose Weed’s arrest

excluded.was bewrongly They might perhaps indirect author-
in actions the andity private Weedsbetween Nancy Pulsifer,

the thaton she theground forusingwas warrant illegal purposes,
but cannot their to thediscoverwe applicability present case.

this areIn todeciding we thepoint, proceed upon supposition
that the had to obtaincomplainant illegal inobjects procuring
the are to takeWe also thatit,warrant. Remick hnew that
her But does thatwere excuseillegal. thisobjects respondent
from an and criminal actcommitting illegal himself? Surely
not. that areprosecutionsMany commenced, fromproceed no

motives or commendablevery worthy Sometimesobjects. they
are instituted to about a ofbring settlement other prosecutions,
either orcriminal civil. At other totimes extort frommoney

offender;the and sometimes to otheraccomplish illegal purpo-
But ases. an inofficer, legal hiswith isprocess hands, not to

be the orbygoverned motives ofobjects prosecutors. His duty
is and isIt toplain imperative. execute the process, regard-
less of such influences. theftany a hasSuppose been commit-

or andted, a therape, causes acomplainant warrant to be
issued, no otherwith or better tothan extortobject frommoney
the andoffender, the officer that such isknows the is heobject,

?to refuse to serve the Is a higherwarrant crime to go
because onea less is ?meditated If such beunpunished the

then offender,doctrine, however hisevery great crime, may
and kill an officer shall toresist who serve aattempt process
he has been fromprocuredwhich knows improper motives and'

the of theondesignscorrupt part complainant. murdererEvery
thebecauseat large, complainantmay go having aprocured

some criminal notto effect and toobject,warrant thepunish
thethe officer into handsoffender, whose warrant has been

madecommitted, been thehaving acquainted with designs of
execute thethe does not forprocess;complainant, Imowing

nohe has from theits law. Thisobject, protection seemmay
23*
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to be the ratherstating and itposition isstrongly, yet only
out the contended in thiscarrying for case. Butprinciple we

think it not to hold doctrine.such Officerswill answer any are
forindictment allsuit, orpunishable by illegal oppressiveor.civil

Coke Littleton,them. Bacon’s238,234;acts done Ab.uponby
N.; 327;Rex 3& v.Officers, Bainbridge,tit. Office Douglas,

;5 125­ 2Brewster, Johns. State v. Iredell,Rogers v. Stalcup,
1 324­Commissioners,50; (S. C.)v. Bay’s Rep. ButGeter .

of their are thethe execution offices underin they pecu­while
of the alaw, inliar which is foundedprotectionprotection

in of forand principlewisdom withoutevery political equity;
ormaintained,the cannot beit, possibly pri­tranquillitypublic

secured; in ofnor the courseordinary thingsvate property
kind be toof amenable Such isjustice.offenders anywill

far as to thatof soBoscoe, goes say,wholanguage everythe
Bastto submit even to and andillegal process;is boundcitizen

Bumethe same Baron Hume,opinion. (1 250,)Bale express
. of for the time andinstead forif, submittingthat lookingsays

the defendant anafterwards, shall resist illegal warrant,redress
But it not tobe murder. is thenecessary carry princi­shallit

in thisextent case. thatis,to that thepoint complain­The.ple
thean in andillegal design procuringant had warrant causing
theexecuted; and decide that motives,be intents,to we andit
toof have do thenothing of ancomplainants dutywithdesigns

• is execute hisHe to all into hands whichprecepts putofficer.
their face,fair and and belegal protectedwill inuponare s­

o he knows that the of thethougheven complain­doing, objects
Nor are Americanhighare we withoutillegal.ants authority

this In et al. v. etsustaining position.for al. 24Webber Gay
held,it that a in485, constable- was protectedwas theWend.

a he knew irregularof and errone­process which wasservice
in theChief of theJustice, delivering court,opinionous. The

“: am the hasI not that court ever lookedaware beyondsays
theto if the officer ofsee cognizantthe' was irregularity..process

therule that if has of theis,general jurisdictionjusticeThe
and if the is theface,itsprocess regular uponsubject-matter,

To athis togo beyondis newwould leadprotected..officer
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and thetroublesome toissue, which tend greatlywould weaken
reasonable to atduties,ministerial Theirofficers.protection
best, Such,are andsufficiently embarrassing responsible.”
also, is 13 379.the doctrine of The Wend.v. Cooper,People
In itThe 440,v. 5 Hill’s Y.) wasWarren, Rep.People (N.

“held, in ofthat a the executionministerial officer is protected
process and he knowledgeits hasface, thoughregular legal upon
of'facts it void for This prose­want ofrendering jurisdiction.”
cution andfor an assaultan indictment againstwas Warren

inone him thebattery an andupon officer, resistingJohnson,
service of a issuedwarrant TheWarren. warrant wasagainst

theby of forof the ofinspectors Utica, interrupt­election city
theing of conduct inthe andproceedings election, disorderly

their Thepresence. offered to that he hadrespondent prove,
not been in the the atpresence or of anyhearing inspectors
time the and Thethat it.during election, Johnson knew
evidence ruled inadmissible, and thewas sustainedruling by
the court above. In the the courtdeciding matter, say:

the nohad of the“Although inspectors subject-­jurisdiction
thematter, as face,its it ayet regularwarrant was Wasupon

sufficient for to theJohnson make the and de­authority arrest,
fendant had no to the officer. The ofright resist theknowledge
officer, that the had no is notinspectors jurisdiction, important.
He must be and isgoverned the andprotected by process,
cannot be affected he has heard orthing learnedby any which

it.out of The officeris and"regularprotected by process legal
its he have to it.”face, whatever heardupon goingmay impeach

discussed the of the atHaving case sotwo principal points
much it is muchto add thelength, hardly necessary respecting
others, inasmuch as the themof almostfollows,disposition

the the Adecision of first or two,necessarily, wordtwo. how-
in toever, them. theIt from that theregard case,appears

to thatevidence,introduce foundationrespondent proposed the
theof on the issued,complaint which warrant false andwas

thebut Court theexcluded evidence.•groundless,
of the cited are andauthoritiesMany already applicable

thisdirect add Thepoint, and thereforeupon onlywill two.we
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“is to befirst in 1 P. and is as Where310,found East’s C. follows:
ithasa been obtained andwarrant improperly by perjury,

killed officer in attemptingnot the offence of him thevaried who
9Watson,the case of v.to execute it.” The other is Watson

Teneiothatit that the officerConn. 141. In this case appeared
decidedthehad no of andaction, pointthe cause wasplaintiff

“ in he beofficer,: of an willin these It is the whichdutywords
the cause of action,investigatingto withoutobey,protected,

for onservice,his hands whichinto appearsputevery precept
and legalhave issued from withcompetent authorityface toits

theof facts evincinghis knowledgeregularity. Consequently,
not affectaction, dutyof does hisexistence or want of a cause

“ to allObediencecourt also preceptsor The say:liability.”
andserved, second,is the first,committed to an officer to be

it hisofficer,third of his became duty,apart duty. Being legal
that thereof orregardless knowledge,knowledge, supposedany

to himexisted no cause of to serve the committedaction, writ
from the above-and restraintwithoutunhesitatingly,promptly,

so established as tomentioned . I consider firmlycause. This,
on theThe facts face ofrender the self-evident.proposition

hebecause toobligedthe constitute hiswrit wasjustification,
its mandate.”obey

to this To outdoubt regard point. carryThere can be no in
be subversive of allthe doctrine contended for legalwould pro-

aresuits institutedcivil withoutceedings. many anyHow
? and criminalof action how prosecutionscause manywhatever

? To hold that an officerfoundation is notare entirely without
but bein the of re-mayto be service such precepts,protected

him the ofupon necessitysisted with impunity, imposewould
casefacts and beforedeciding everytheinvestigating correctly,

life be safe. No manor who regardedhis wouldproperty
ifthe office. Eor he could be ineither, would resistedaccept

“of the foundation thethe service ofprocess complaintwhere
andfalse not would his life be ingroundless,” only exposedwas

but aservice,its he as be liablemust, necessary consequence,
a foras or false it shouldwhenevertrespasser, imprisonment,

that the cause. The mischiefsappear proceeding was without



TEEM, 1850.JULY 281

v.The Weed.State

tooarefrom such anda doctrine must beresulting great,very
to further comment.apparent require

butThe official character of not inftemick being dispute,
tothe courtwell to the ofknown the instructionsrespondent,

“ thatthe that if did not knowfound thatjury, Weedthey
heRemick thenhim,had a and to arrestwarrant seekingwas

thenot aswas as favorable to theguilty,” quite prisonerwere
2Caldwell,461;law would 1 Hale’s P. C. v.Statepermit.

But; 318.212­ Cr.Tyler’s Law,Wharton’s(Vermont) Rep.
Ifno to this the argument.has been taken inobjection ruling

either ithad cause to instructions,of these wouldparty complain
be themthe ofNo farther examinationprobably government.

is necessary.
allHaving gone thewiththrough general presentedpositions

in the case, desirous ofwe here. as aremight But, westop
at this othercase in is onelooking all its thereparticulars,

matter to It is,attention.which devote a moment’swe will
that these to the nineteenth articlewereproceedings contrary

Rights,of illegal.the Bill of and therefore This article pro-
that no shall ifvides warrants issue the cause or foundation of

them be not oath or affirmation. Itpreviously supported by will
that thisbe to the of theperceived point, going regularity pro-

is but a of thesubdivision firstceedings, andgeneral position,
thethat doctrine laid there ;down covers this still, asexception

there has been an this directadjudication where question arose,
it here. refer toquote Nichols,we will We v. 13Sanford

Mass. 286. In that case a issued virtue ofwarrant, theby
Constitution of the United intoStates, the handsputwas
of an officer, him to search for certaincommanding Thegoods.

recited that a had been made,warrant but nonecomplaint was
to,annexed or the nor does itaccompanied warrant, appear by

the theof case that everreport any was made.complaint actually
One of the raised that awas, inquestions complaint writing,

oath,under should as thebe shown foundation of the warrant,
“the Constitution theof United States that noproviding warrants

issue,shall cause,but oathupon probable orsupported by
affirmation.” Chief in theParker, Justice, delivering opinion.of
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the court, think that defendants could havesays: “We the
the actsjustified aof, warrantregularcomplained by showing

from a magistrate theover withouthaving jurisdiction subject,
that itshowing founded Itwas a under oath.upon complaint

not do towill of beofficers,executive before shallrequire they
held to directed to that shallobey precepts them, have evi-they
dence of the of the of the tribunalregularity whichproceedings

thecommands Such a a to thewouldduty. principle put stop
execution of as officers so situated belegal process, would

to for themselves, and oftennecessarily obliged judge would
as to thejudge of the underwrong lawfulness whichauthority

are to act. It is a andthey required general principle,known
that executive officers, andto serve writsobliged by legallaw

are in theprocess, of their ifprotected rightful discharge duty,
those are sufficient and issue fromprecepts form,in ofpoint
a court or of themagistrate having subject-matter.jurisdiction
If such a theinmagistrate issuingshall proceed unlawfully

he, and not the liable for theprocess, beofficer,executive will
such act.”consequent uponinjury

of the Constitution of the UnitedThe requirements States are
as those ;as of our Bill of and thequite explicit Rights language

of Chief Justice Parker is but the of other dis-language many
duties,thetinguished wheneverjurists, obligations, and pro-

tection of officers has been the discussed. And aftersubject a
careful and somewhat extended examination of the several

taken the the conclusion of thepositions by Courtrespondent,
of theis, that none andsustained,can be that thereexceptions

bemust
on theJudgment verdict.

a.v. WalkerChandler &

quare fregitclausum is thetrespass disturbance of thegist the action ofThe of
title, title,possessionor constructivepossession. possession without withActual

wrongdoer.against ais maintain the actionsufficient to


