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Dayvis v. Morse.

would be the idea that this law has nob sometimes been used and
approved here. Constitution of N. H. pt. 2, § 90; Mayo v.
Wiison, 1 N. H. Rep. 68 ; State v. Rollins, 8 N. H. Rep. 550.

The allegation of the time, and the manner of stating the
offence in this indictment is the same substantially as is found in
Rex v. Higginson, 2 Burr. 1282 ; 2 Chitty’s Crim. Law, 40 ;
Commonwealth v. Stewart, there cited, and Cro. Cir. Com. 523.
The offence consists in the repetition of improper conduct.

‘We regard the omission of the allegation, that the respondent
kept the house for gain or lucre, as not material. The sub-
- stance of the offence is the keeping such a house as is a common
nuisance to the community, and whether this is done for the
motive of gain or for some other object is unimportant. In this
respect we can see no difference between this case and the case
of an indictment for keeping a brothel, a gaming-house, or any
other disorderly house. They are all indictable .on the same
principle, to wit, that they are nuisances. In Jac. Law Dict.
tit. Bawdy-house, is a precedent of an indictment for keeping
such a house in which this averment is omitted.

Demmrrer overruled.

Pavis ». Morsk.

In trespass, if a plea, drawing in question the title to real estate is pleaded,
the action must be entered at the Court of Common Pleas. Other actions
cannot in such a case be entered in that court; they are dismissed by the
justice for want of jurisdietion.

he plaintiff, except in trespass, is not liable for costs for neglecting to enter his
action in that court. -

CoumprAINT, for not entering an action. The defendant,
Morse, brought an action of debt against the complainant, Davis,
before a justice of the peace, for a penalty for cutting trees.
Davis pleaded, that he was in possession of the premises on
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Davis ». Morse.

which the trees were cut, under a lease for three years, from
Morse to him, and that he cut the trees for fuel, as he had
a right to do by the terms of the lease. Morse replied, sub-
stantially denying the lease. Davis then contended, that by the
state of the pleadings the title to real estate was brought in
question and the justice ousted of his jurisdiction. The justice,
however, proceeded with the trial and rendered judgment against
Davis, from which he appealed.

At the Court of Common Pleas, Davis complained against
Morse for not entering his action in that courf, contending that
as the title to real estate was raised by the pleadings, and the
justice’s jurisdiction thereby ended, Morse was bound to enter
his action at the Court of Common Pleas,

Morrison, for the complainant, cited Rev. Stat. ch. 175;
Forsaith v. Clogston, 3 N. H. Rep. 408 ; Pritchard v. Atkin-
som, 4 N. H. Rep. 291; Lynch v. Rossetar, 6 Pick. 419;
Randell v. Orandell, 6 Hill, Rep. 842; Eple v. Quackenboss,
6 Hill, Rep. 589; Smithv. Enowlton, 11 N. H. Rep. 191; Fos-
ter v. Leavitt, 8 N.H. Rep. 8563 ; Striker v. Mott, 6 Wend. 465.

Bryant, for the defendant.

Brui, J. By the Constitution of N. H. pb. 2, § 77, and the
Rev. Stats. ch. 175, the jurisdiction of justices is restricted in
all actions in which the title of real estate is drawn in question.
Of this class must be all real actions and actions of ejectment
and many cases of covenant, replevin, debt for rent, &c., as
* well as cases of trespass, in which soil and freehold or other pleas
drawing in question the title to real estate may be pleaded.
But ¢n terms, the special provision of the statute allowing the
entry and prosecution in the Court of Common Pleas, of actions
originally commenced before & justice, is confined to actions of
trespass, and we are not aware that it has ever before been
suggested that the provision should be extended to other cases
seeming to fall within the same reason and to which the same
rule might appear equally appropriate. Limited as the language

'
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of the statute is to a single class of cases, we think it is not
to be extended to any other class by judicial construction. The
remedy, if one is needed, is with the legislature. If in the
progress of a cause rightfully commenced before a justice, the
pleadings filed are of a character to draw in question the title
of real estate, the justice, except in actions of trespass, can
proceed no further than to dismiss the action for want of juris-
diction, which makes an end of the action. See Pritchard v.
Brown, 4 N. H. Rep. 291, and cases there cited. If the
Jjustice in such case should proceed to try the issue and render a
judgment, the party aggrieved may appeal, and the Court of
Common Pleas will dismiss the action because of the justice’s
wanb of jurisdiction ; or the party may treat the judgment as a
nullity as being rendered coram non judice. Smith v. Knowlton,
11 N. H. Rep. 198 ; Striker v. Mott, 6 Wend. 465.

Without cons1der1ng the questmn whether the title to Teal
estate can be properly raised in an action of debt for a penalty,
within the intent of the statute, we are of opinion that the
original plaintiff here had no right, and was consequently under
no obligation to enter his action in the Court of Common Pleas.
The present complaint, therefore, has no foundation and must be
dismissed. '

Currine v. PIxE.

The defendant entered into land of A.under a verbal agreement for a purchase.
He afterwards paid for the land, and, to prevent it from being attached for his
debts, instead of a deed, took from A. his written coniract to convey on de-
mand, and remained in possession: Held,

1. That in equity the defendant was the owner of the land.

2. That his possession was in law notice of his equitable interest.

3. That a creditor of A., the former owner, could not hold the land against the
defendant, under the extent of ah execution issued on a judgment against A.,




