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agreementwritten between the buildwas to a house fortheBy parties, plaintiff
go,the and receive for as far as would five notes of a thirddefendant, pay, they

mortgageand a taken the and thedefendant to secure defend-person, by them,
agreement,in execution of the assigned mortgagethe and indorsedant, the

subjectto the mortgagednotes land“without recourse.” The was toplaintiff,
a discharge.obligedincumbrance which the was to Theprior plaintiff

and the and offoreclosed retained there was no evidence itsplaintiff land,
value: Held,

1. That evidence was undertak-inadmissible to aparol prove contemporaneous
ing mortgagethe goodthat the to secure the anddefendant, wasby notes,
that the land was without other incumbrance.

2. That if at agreementthe defendant the time when the written was made,
to the that the land was free from other incum-falsely represented plaintiff,

mortgagethan the assigned,brance it would not entitle the to recoverplaintiff
dischargethe to the a inon declarationmoney paid prior assump-incumbrance,

sit for laid andout,money paid, expended.

Assumpsit. The declaration contained three counts.
The first count that on the inJune, 1844,8th ofalleged,

that the take of the defendantconsideration would cer-plaintiff
Alanson H.tain notes at and for one thousandHaskell,against

the defendant and to thedollars, represented promised plaintiff,
the said notes secured a onthat were well land,by mortgage

there no &c.was prior mortgage,whichupon
count that on the same insecond consider-alleged, day,The

the a house for thethat would build defendant andation plaintiff
take of the defendant as far as gowould towardstheywould

the of said notes of A. H.house, five Has-building promissory
defendant and that saidthe noteskell, represented promised

for the amountsecured a that ofmortgage, wasby goodwere
and the fromnotes,said that clearwasmortgaged property any

&e.incumbrance,other
thirdThe count was for laid andout, expended.money paid,

action,To maintain his the aplaintiff agree-writtenproduced
ment, 8, 1844,dated June said Conant andsigned by Dewey,

which the housebuild a for theagreed defendant,by plaintiff to
“fifteen hundred as :dollars,for follows said Conant topayable

as far as notes,receive five severalgo, signedthey promissory by
H. Haskell,Alanson dated December four of8th, 1840, which
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dollars,*for hundredhundred and for oneeach,two dollars one
and interest;all on a whichnotes mortgage,are secured bywhich

toto said Conantthe said is tomortgage assignAbigail Dewey
secure hundredsaid of of fifteennotes, and the balance sumsuch

Abigail paydollars is com-said houseto on after saidis demand
pleted.”

timethat at theThe then offered to showevidenceplaintiff
thethis not andthemade,was wasagreement mortgage present

take the‘notes inan tounwillingness partplaintiff expressed
as he about of thethe situationnothingknewpayment, property.

theforThe defendant then the notes goodsaid perfectlywere
thisthatmore,the and andamount, that real estate was ample

all then concludedthat on the Thewas plaintiffwas property.
to take the notes and in evidenceThispartmortgage payment.

admitted,was tosubject exception.
Sometime after indorsedthis the note'scontract made,was were

“to the assignedplaintiff and therecourse,” mortgagewithout
re-without dulycovenants mortgageof The waswarranty.

corded.
to aland HaskellThe to wasDewey subjectmortgaged by

Olcott. TheHaskell to Millsprior plain-mademortgage by
tiff the nego-had to examine theopportunity mortgage pending

contract, againtiations to of and alsothe execution theprior
didnot,before he the he did ortook butassignment; whether

not appear.
The had in order toto andplaintiff foreclose the mortgage,

on theobtain amount dueto thepossession was obliged pay
Olcott dollars. Therethree wasmortgage, about hundredbeing
no other to theevidence the of mortgagedvalue premises.prove

A the onfor whichtaken, consent,verdict plaintiff,was by
to be the setrendered or aside andwas verdictjudgment judg-

ment entered for the as thethe of Court shoulddefendant, opinion
be on the case.whole

theforDuncan, plaintiff.

D. for the defendant.Blaisdell,
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Juneof the8,1844,thePerley, agreementJ. writtenBy
forhundred dollarsto have fifteen thebuildingwasplaintiff

asso farreceiving,and tohouse, theybe wouldby go,was paid
Haskell. Inand of execution ofthe five notes thismortgage

assignedthe without covenants ofwasagreement mortgage war-
to theand the indorsednotes “without recourse.”plaintiffranty,

of the that theagreement is,The obvious notes andmeaning
into be taken and at the risk ofmortgage payment,were the
andand the indorsement were made in con-assignmentplaintiff;

Parolthis construction. evidence of thewithformity under-
thethe thatdefendant, notestaking wellby secured,were and

thethat land freewas from othermortgaged incumbrance, is
thisinconsistent constructionwith of theentirely written contract

and cannot tobe thereceived either of insupport counts the
are ondeclaration, founded suchwhich undertaking.

can the under his countNor forplaintiff, recovermoney paid,
the amount of the incumbrance has beenwhich heprior toobliged

indebitatus thedischarge. generalIn assumpsit consideration
theof the is anwhich lawpromise implies, existing debt, due

thefrom to the The declarationdefendant in thatplaintiff. form
the defendant theof thatalleges, owed aassumpsit plaintiff debt,

in the debt toand consideration of thepromised amountpay
this form can bedue. And in maintainedassumpsit inonly

action debt is a concurrent Butcases the of remedy.where debt
not the claim is forlie, damages whollywill where unliquidated

and uncertain. 1 98 on; LawesPleading, inChitty’s Pleading
419.418,Assumpsit,

theIf evidence introduced the is sufficient toby main-plaintiff
an histain action in areform, damages vrhollyany unliquidated.

one absolute title to land andWhere an takes apurchases cove-
nant if he is toincumbrances,against ancompelled discharge

asthe measure of aexisting mortgage, damages, general rule,
is the amount to the incumbrance. But thepaid discharge plain-

thisfor betiff, cannot as a ofregarded thepurpose, purchaser
Heland. took the as for the ofsecurity payment themortgage

toHis interest the land is incidental his debtnotes. in and
the debt is histhe it. When claimlimited to amount of paid,
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anoris made inwhethersatisfied, money by appro-*is payment
taken theHe hasof the land under the mortgage.priation

the thatin caseand foreclosed his title. is nothinglatid There
to both thein valuethe of the land. If it isascertains value equal

satis-beenthen both the debts haveit, fullydebts secured upon
casehas The showsand the sustained nofied, injury.plaintiff

as ano such will warrantclaim with any certaintyliquidated
out,this count for laid andunder expended.recovery money paid,aside,andset entered thejudgmentVerdict for defendant.

Hardy &v. Corlis Trustee.

indorsementA note of the which the defendant obtained byplaintiff,promissory
after cannot be in set-off.the suit was allowedcommenced,

commenced, inpurpose, placedis made andA suit is for this when the writ out
the of an officer for service.hands

defendant, plaintiff’s placed in an offi-after the writ is so made out andtheIf
hands, service,day by pro-on and before takethe same thecer’s indorsement

missory plaintiff,note of the it cannot be in set-off.allowed

toon a note of theAssumpsit, defendant,promissory payable
the or order.plaintiff,

the and notice of of aPlea, set-off,general issue, consisting
note to John L. Rix or and indorsedorder,promissory payable

to the dateddefendant. The original Augustwrit wasplaintiff’s
1849.6th,

thatIt on trial the made outwrit andplaintiff’s wasappeared
into the the officerhands of for sixservice, o’clockput before

6th; thaton the of at o’clock on themorning August eight
the insame note filed set-off sold andwas transferredmorning
defendant;Rix to the that time after thissome transfer ofby

the note to the in the course of thedefendant, same forenoon,
the,the theon and ontrustee,writ servedwas 17th of Septem-

ber the defendant.following, upon principal


