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track Itshe killed. hewhere was cannot therefore said that
she was in the are ofand thatlawfully highway, opinionwe
there should he

theJudgment for defendant.

v.Naramore Miller.

been,party bail,a writ,Where has debt givenarrested for on a and has there
should also an upon officer,bo affidavit the execution in the hands of the at
the bail,time he notifies the if the princi-so that bail todesire surrender the
pal, may him,there an competent authoritybe officerwho has to whicharrest
cannot be upondone unless the have an theexecution it such affidavit as law
requires.

havingThe defendant been on aarrested writ on there affidavit,which was an
procured bail, judgmentand before left the uponState. An execution issued

judgment, plaintiffthe which goodon the made an thataffidavit he had reason
to believe that the defendant the avoid paymenthad left State to the of his

Held, sufficient,debts: the allbeingthat affidavit was it that the nature of the
ease permit.would

Motion to set aside Milleran execution. arrested onwas
writ;the on the of theoriginal back ofwhich affidavit Nara-was

more, that the defendant in that suit about to leave thewas
State, such an as is&c., being affidavit the Revisedbyrequired

andbail,Miller before obtainedStatutes. procured wasjudgment
State,the and has not since returned. ren-left wasJudgment

term,dered and in December a1849, writfollowingSeptember
issued theof execution of Miller. On the 8thwas against body

of the1850, affidavit indorsed onfollowing wasday February,
“ Naramore,back theexecution, I,the of the viz.: Nathaniel

oath, that the within named Mil-creditor,named sayuponwithin
the inis indebted me in sum the withinto specifiedler justly

theI reason to that saidand that have believeexecution, good
the of his debts.the avoidState,Miller has left to payment

theofficer to executionNaramore.” The wasNathaniel whom
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delivered, gave due notice to the bail, and the exe-having kept
cution till the return thereof, returned the to the clerksameday
of this court, March term, 1850, his thereon. The"with doings
judgment was founded on a contract 1, 1841,made after March
and was for a sum A of scireexceeding writ$13.33. facias
was sued out after the return of execution,the and the suit Í3
now in this Court. It thepending if,was that fore-agreed upon

the Court shall be ofgoing statement, that the executionopinion
or issued or used, aside;was it is to be setirregularly improperly

is to be renderedotherwise for Naramore forjudgment his costs.

Faulkner, for theWheeler defendant.§•
The execution theagainst of the defendant, was irregu-body

and issued. 8;Rev. Stat. ch. ch.185,larly unlawfully 193,§
9; Ford’s ease, '5 N. H. 310; v. Perkins,GilmanRep.§

;11 lb. 345 Cooke v. 3 Mass.Gibbs, ;193 v.Wellington
Stearns, 500;1 Pick. 56;Howe’s Pr. Pr. 65.Colby’s

of theThe affidavit did not state theplaintiff case required by
in order tostatute,the warrant an arrest. It was, therefore,

and forunlawful the clerk toirregular issue such an execution;
or at least it was andirregular unlawful to such an execu-place

intion the hands of an officer. Kidder v. CheshireFarrar,
December 1849.term,County,

If the issue anof such execution notwas the useirregular, of
it to the bail ;so andcharge was this isposition supported by
the above-cited authorities. If the execution could be used to

the thecharge bail, bail at time after andmight notice,any
before final him scireon arrest andjudgment against facias,
deliver his and thus the humaneup of theprincipal; provision
statute the of debtors from inexempting persons arrest, except
certain becases, wouldspecified defeated.effectually

for theBennett, plaintiff.
The case finds that the defendant andwas properly legally

arrested mesne in andupon favor of theprocess uponplaintiff,
an that heaffidavit theaboutwas to leave the State to avoid

of lefthis debts.payment He andbail, immediatelyprocured
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the thisState, and has not since returned been inor jurisdiction.
A andobtained, an executionjudgment issued,was running

the of the thusagainst defendant. executionbody The pro-
cured, has been used for the of the bail,only chargingpurpose
and for this it and issued.waspurpose regularly properly

If the Court should be of the anrequiresthat statuteopinion
affidavit the order to make aback of inupon execution,an

innoproper arrest, be ordernecessary,such canrequirement
that the theexecution for ofshould be issued purposeproperly

the bail. of Rev. Stat. ch.charging All the requirements
185, have in order toreference to the mode of proceeding,
make the course to belegal of not toarrests anddebtors, pur-
sued after inmade,an has been orderarrest mesneupon process
to the that the nevercharge legislaturebail. it is submitted,And
could of thehave intended chargingto thepreclude possibility
bail, where, as in hadthis and arrest beencase, legala proper
made, and bail and awhere, before could bejudgmentprocured,

toobtained, the defendant left State and partsthe went unknown.
On the asuch construction defeatentirelywould thecontrary,

inview,inthe hadlegislature authorizing creditorsobject which
not toto hold to being onlydebtors thatbail, compel anobject

but to obtain orappearance, payment. 6ferrishsecurity v.
1 N. H. 83.JJJdson, Rep.

isRev. Stat. ch. forth to be201, sets necessarywhat done
creditors to the bail. In thischarge case,by intending those

not but such anwith,requirements onlywere affi-fully complied
the facts onewarrant,davit as and thewould which couldonly

be execution.made, was indorsed the Undertruly thisupon
of contend that the executionfacts,state waswe andregularly

issued bail,for the of the andproperly chargingpurpose ought
not to be set the aaside. If this is thenso,not holding debtor
to thebail, not the tofurnishes security creditor, andslightest
the of arrests in certaintheobjects statutes casesauthorizing

defeated;are intoentirely may gobecause debtor anotherany
there untilafter and remainjurisdiction bail, thehaving procured

has can andnotified,in the bail beperiod theelapsed which
VOL. 31XXI.
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thus isthe creditor had obtained and reliedwhichsecurity upon
act the debtor himself.the ofdefeatedffiy

case,take in this thatJ. We it forGilchrist, grantedC.
the time the officernoti-execution at thethe affidavitwas upon

if the desirebeen because bailso,fied the It should havebail.
hasan officerthere should be whoto thesurrender principal,
heexecution,him the whichto arrest uponauthoritycompetent

the arrest,had execution authorizingcould unless he annot do
an as theit such affidavitby having upon requires.law

the Ch. 185,It is that affidavit is insufficient.argued
madeStat. that an not be8, Rev. arrest shallprovides

anthere be the defendant concealsunless affidavit thatstating
his or that there is reason believe that he isgoodproperty, to

theto the State to of his debts.about leave avoid payment
affidavit,such andthe defendant was arrested anuponNow

he left the State,the that before and has notfinds,case judgment
the anreason, could not affi-For that makeplaintiffreturned.
the ofin words the statute. But thethe executiondavit upon

and not such a con-construction,must have a reasonablestatute
the of the intendedas plaintiff remedystruction would deprive

did not that themean should nothim. The statute plaintifffor
defendant, where,thethe to arrest left theright havinghave
to the timehe ofabsentState, up instituting proceed-remains

the hasand made thebail, plaintiffthe whereings against only
the casethe of will permit.natureaffidavit

is, that the execution notof the Court was ir-The opinion
orissued used. It foror theproperwasimproperlyregularly

there anmight it,that be affidavitit,clerk to issue placed upon
of it notthe use nor irregular.and was impropersubsequent

in the there must there-case,madeto the provisionAccording
fore be

theJudgment plaintiff.for


