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WiLLarD, Administrator, v. Hammono.
A

Administrators and executors, who derive their authority from that State alone
where the domicil of the deceased was, have, by our laws, no power beyond
the limits of the State in which they are appointed, and none over the pro-
perty situated in other jurisdietions.

8., a resident of Massachusetts, died testate in that State, appointing his execu-
trix there; also leaving property in this State in the hands of H. A receipt
for the property was subsequently given by H. to the executrix of the will
‘W. was appointed administrator in this State with the will annexed, and
demanded the property of H.: Held, that the executrix had no right or power
to interfere with the property heve, and that H. was liable to an action by W.
in case of refusal to deliver it up.

TrovER. The plaintiff is administrator with the will annexed,
on the goods and estate within this State, which were of Jesse
8. Spear, late of Boston, in the State of Massachusetts, deceased.
The widow of Jesse S. Spear is executrix in the State of Massa-
chusetts of the last will and testament of said deceased. Before
and at the time of the death of Spear, the defendant was in pos-
session in this State, of sundry medicines belonging to the estate
of Spear. After the death of Spear, one Edmund Doe, who
was employed by the executrix, called upon the defendant with a
receipt which he, the defendant, had formerly given for the
medicines at the time of receiving them, and on the request of
Doe, the defendant took up this receipt and gave to Doe another,
for the medicines then on hand, and also for a large lot of other
medicines of the same kind, which Doe then left with him. The
plaintiff afterwards, and before the commencement of this suit,
demanded of the defendant that part of the medicines in his,
hands at the decease of Spear, claiming the same as administra-
tor on the estate of Spear within this State, but without pro-
ducing the receipt for the same. The defendant refused to
deliver the medicines, saying that those which he had af the
death of Spear were intermixed with those which he had
received since, and that he could not distinguish them from the
others. Ile offered to give them up whenever his receipt to
Doe should be produced and delivered to him, but refused to do
so until it was.
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The parties agreed that if the Court should be of opinion, that
the action could be maintained upon the facts stated, judgment
should be entered for a sum fixed by them, and costs ; otherwise,
that judgment should be entered for the defendant for costs.
And the questions were transferred to this Court for determina~
tion.

Wait, for the plaintiff,

1. The plaintiff having been duly appointed administrator of
the estate of the deceased within this State, all the property of
the deceased, within this State ab the time of his death, vested
in the plaintiff by virtue of his appointment; and he was the
only person who could rightfully call for or in any way control if.
It can make no difference that the plaintiff is a mere ancillary
administrator. His authority is the same for all purposes of
administration of the estate of the deceased within this State, as
though he were the principal administrator, until it comes to
the distribution to the various persons entitled after the payment
of the debts and the expenses of administration. Jeweit v.
Smith, 12 Mass. 809 ; Heydock’s Appeal, T N. H. Rep. 508 ;
Goodall v. Marshall, 11 Tb. 88 ; Thompson v. Wilson, 2 Ib.
291 ; Vaughn v. Barret, 5 Vermont Rep. 333.

2. The executrix in Massachusetts had no authority whatever
to call for the property in the hands of the defendant, or in any
other way to intermeddle with property of the deceased within
this State. To this point, also, are the authorities above cited.
‘When she attempted thus to intermeddle with property of the
deceased within this State, she became a wrongdoer. The fact
that she had in her possession the receipt which the defendant
had originally given for the medicines, could confer no such
authority upon her as to call for or collect it. Nothing short of
letters of administration, granted by proper authorities of this
State, could confer any such power.

8. The property in question was in the hands of the defend-
ant, at the time when it was demanded by the plaintiff. He had
a right, as administrator within this State, to call for it as pro-
perty belonging to the estate of the deceased within this State,
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and the defendant was bound to deliver it to him. The executrix
in Massachusetts having no title to the property here, any agree-
ment to deliver it to her agent, by this defendant, was void as
against this plaintiff, the rightful administrator. The changing
of the receipts, the taking up the first receipt and giving a
new one to the agent of the widow of the deceased, was simply
an-agreement by the defendant to deliver the property to her, or
her agent. But the property was still in the hands of the de-
fendant, and this agreement could not avail avamst the claim of
the administrator.

4. If the defendant had so intermixed the property with other
property, that it could not be distinguished or separated, he did
it in hig own wrong, and this was itself a conversion; and it can
furnish no excuse for not delivering it on the dema,nd of the
plaintiff,

5. There would be no consistency in allowing to two adminis-
trators, deriving their authority from different jurisdictions, the
right to call for and take and hold possession of the same pro-
perty for the purpose of an administration. One of the parties
must have the right, to the exclusion of the other. And, accord-
ing to all the authorities, that right is vested in the administrator
within the State where the property is situated. -

6. Tt is not only the right of the credifors fo have the pro-
perty within this State administered here, but it is the right of
the administrator himself, and necessary for his own protection.
Were it permitted to an administrator in another State, although
his right be the principal administration, to interfere and collect
the property, and carry it oub of the State, the consequences
might be that there would not be property enough remaining, to
pay the expenses of the administration here; and the adminis-
- trator might have incurred the expense, and taken upon himself
the trust with a fair prospect at the time of being remunerated,
and before he could complete his administration, the property
would all have been collected and removed from the State, leav-
ing him without remedy, as the expenses of an administration
must be paid from the estate upon which the administration is
granted, and could constitute no claim to be recovered in & suit
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at law in any other jurisdiction. And if it could, it would be
unjust to put him to that trouble and expense.

Bennett, for the defendant.

EastMAN, J. The questions to be decided in this case depend
upon the relative powers of an executor, residing in an adjoining
State, and an administrator with the will annexed, resident in
this State, over property within our limits at the time of the tes-
tator’s decease; the testator being himself a resident of the
adjoining State. :

In the case of an intestate and an ancillary administration
granted, it is believed to be well settled, that the administrator
in one jurisdiction, has no power whatever over the property in
the other, unless appointed in both. Morrill v. Dickey, 1 Johns.
Ch. Rep. 158 ; Doolittle v. Lewts, T Ib. 45 ; Goodwin v. Jones,
8 Mass. 514; Story’s Conflict of Laws, 4223 Goodall v.
Marshall, 11 N. H. Rep. 88. As he derives his authority .
from the law of the jurisdiction where he is appointed, his
power ceases immediately upon his leaving the limits of his juris-
diction, and any interference with the property of the intestate
in the jurisdiction where he is not appointed, is unwarranted by
law, and renders him an administrator de son tort.

The power of an executor is, in the first place, derived from
the will of the deceased; and when the principal appointment
has been made in another jurisdiction, a copy of the will duly
authenticated, if executed with the formalities required by the
laws of this State, may, by a decrée of the judge of probate,
be filed and recorded in the probate office, and have the same
effect as if made and proved in this State. Rev. Stat. ch. 157,
§§ 18, 14. And the executor, by giving bond, becomes clothed
with full powers here. But without this he has no authority to
act, even for the collection of a demand. Sabin v. Gilman,
1 N. H. Rep. 193; Thompson v. Gilman, 2 Ib. 291; Hey-
dock’s Appeal, T Ib. 503 ; Goodall v. Marshall, 11 Ib. 83.

Such being the general principles, their application to the facts
in this case is plain. Hammond, the defendant, being a resident
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of this State, had the property in question in his hands af the
time of the testator’s decease. He subsequently executed a
receipt to Doe, the agent of the executrix. 'This receipt must
be regarded in the same light as though given to the execuirix
herself, and is the only instrument by which she can attempt to
exercise any control over the property. It is, however, a mere
nullity so far as this property is concerned, without some one
being legally authorized to enforce it. No one has been, and no
application has been made for that purpose. But the plaintiff,
who is administrator in this State with the will annexed, is
clothed with all the power which our laws can give him, and is
fully authorized to take the property. He is the only one that
has any right to interfere with it, and, after demand made,
can sustain an action of trover. This having been done, there

must be
Judgment for the plaintiff.

Horvvranp v. SEAvVER.

Where a third persom, not a party to the record, is permitted to come in and
prosecute or defend a suit, if the opposing party desires to have any claim
upon him, the proper practice in this State is to move the court, at the time
of his appearance, for security for costs; and ordinarily the motion will be
granted. ,

By permission of the court, the assignee of a bankrupt came in and made defence
to the action in the name of the bankyupt; judgment was obtained against the
bankrupt, and execution was ordered to issue against the goods and estate
which were attached on the original writ; a motion was then made for judg-
ment against the assignee for the costs incurred in the litigation occasioned by
his appearance. Held, that he was not such a party to the record that judg-
ment could be entered against him. Held, also, that after the litigation was
terminated it Was too late to make any motion for costs against the assignee.

MotroN FOR COSTS, against the assignee of the defendant,
Seaver, who was declared a bankrupt after the commencement
and entry of this action.
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