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an note,In action of assumpsit upon promissorya the defendant evidenceoffered
that the salegiven price pump,note was a and of thefor the of that at the time

plaintiff’sthe agent warranty workgave pumphim a shouldwritten that the
givewell and thethatpay; provedsatisfaction or refund hehe would the then

pump Held, purchaserneither gaveworked well as thenor satisfaction: that
did by contract,not seek inrescinding stipulationsredress thethe and as the

note, uponcontract might,formed the theirconsideration for the the defendant
violation, might compelled pump,recover he paywhatever be for andto the
that the competent, circuityevidence was because it action.avoided of

Assumpsit, on a datednote, 19, 1849,Augustpromissory
for fifteen dollars, to Charles A. orKeen, Jr., bearer,payable
on or the first November, 1849,before of andwith interest, by
the to thetransferred and deliveredpayee plaintiff.

the the defendant introduced evidenceissue,Upon general
to for thethat the note of agivenwastending prove price pump,

him tofor and that theirKeen,put up by pursuant agreement,
time theat the the defendantnote Keen amade, gave writ-was

ten contract as follows:
“ This I this set a forthat have upmay certify day pump

to well,and do said and toworkJoseph Sargent, pumpwarrant
the Charles A. Jr.”satisfaction, Keen,or I refund•give will pay.

satisfaction,the nor thatThat did not givework wellpump
theKeen ofan or servant Rumsey, plaintiff,was merely agent

theand notein sales and contractsmaking respecting pumps,
taken for the benefit of Rumsey.was

itthe thatThe court other instructed wasjury,among things
33*
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not for the to thedefendant notice that didnecessary give pump
not and not mustwork well was that eithersatisfactory; they

areturn verdict for the the full of notefor amount theplaintiff
defendant;for that if theinterest,and or the evidence satisfied

them that the of theKeen was in the sale ofagent the plaintiff
that the note for the that thewas given waspump, pumppump,

the defendant and theas thatalleged,warranted waswarranty
should find their verdict for thebroken, defendant.they

instructions the foundTo these Theexcepted.plaintiff jury
thefor defendant. The that the ver-a verdict movedplaintiff

be anddict aside a trial reason of saidset granted bynew
exceptions.

defendant.for theWilliamson, Gushing,)(with waswhom

• there was a salecase finds thatThisSnow, for the plaintiff.
beennote to have giventhe for the is allegedof whichpump,

issuitthe brought.whichupon
thenot contend that agreementdefendantThe willprobably

“ to the note.the an upto refund deliveragreementwaspay,”
butnot the of theis termsnegatived agreement,This only by

beenthe nature of case. For the note havethe might pay-by
theit been ascertained whetherlong before could haveable

and The con-satisfactory. plaintiffworked well waspump
that of the court erroneous,the instructions weretends, therefore,

because,
did the that thecourt not instruct whichwarranty1. The jury

the of Keendefendant toattempted warrantythe wasprove
thethe that notnot the ofwarranty plaintiffand wasplaintiff;
and itit,nor liable for a of that notit,bound violation wasby

thethe this In order to bindin defence of suit. prin-evidence
it must ina executed an someagent,contractcipal by bywritten
is theinstrument,the that it contractfromappear writtenway
263.9 N. H.Mix,of the v.Savage Rep.principal.

theto be defend-2. proved bythe attemptedwarrantyThough
didthe court not instructant thewere the ofwarranty plaintiff,

a ofthe violationnot onlythat the must showjury, defendant
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mustnotice thereof, but also a return ofthe and showwarranty
to defence.constitute athe in orderpump,

shown,the chattel must be the contractA return of whether
be in of it contains forrescinded some thatpursuance stipulation

or on the of and andground fraudpurpose misrepresentation,
the seeks to back the inwhether recover paid,purchaser price

an action had received,for and or to avoid themoney payment
of a note bill theor which been forhave given price.may

3 ;v. N. H. 437 ReedShepherd Temple, Rep. Prentiss,v.
1 N. H. 174.Rep.

J. 1Gilchrist, C. In the case Reed N. H.Prentiss,of v.
an article176, is sold a toRep. where with as itswarranty

it is said J., that a breach ofquality, by Woodhury, warranty
the tovendor allsubjects breach,that is lost andpay theby

tothe vendeesuffering avail inhimself of this breach answer
to a suit for the consideration, action,of andprevents circuity

no difference inproduces the estimation of the Thedamages.
be,seems to that as the article theprinciple received is not kind

of article thefor,agreed consideration for theexpected note
never passed.

In this case the has not to seekpurchaser attempted redress
the contract, for a return of theby rescinding then chattel would

have been but thenecessary, isdefence as inrested, Shepherd v.
3 N. H. the noteTemple, Rep. 435, that thegroundupon was

in truth given without consideration. The hereany question is
not whether hasthere been a failure of consideration,partial
and the ofwhether was If therevalue. werepump any nothing
in the case but a mere breach the theof thatwarranty pump
should the couldwell, breach be inperhapswork given evidence

;to reduce the but thedamages cases on this are conflict-point
is inBut the contract if theing. substance, that, shouldpump

“not and the refundgive satisfaction,work well would theparty
theThese formed the consideration of note.pay.” stipulations

the of them accrue to the defend-violation a wouldUpon right
ant would,to he have And it torecover mightwhatever paid.

beuse of thethe court in v.Shepherd verylanguage Temple,
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defendant tothe seekidle to andthis defence compelreject
redress an the warranty, complete justiceaction whenby upon

In the casein ease.' ofbe done the thismay partiesbetween
C.Parker, J.,it is285, said byv. 14 Mass.Montague,Taft

the couldto the iflaw,that it plaintiffbe awould reproach
the he undertook tothe ofrecover work whichstipulated price

the in the it appearedevidence case manifestlywhenperform, by
entitled to sum from himbe a largerthat the defendants would

of his contract them.for the withas damages non-performance
hehis that wouldin this case agreed agent,The byplaintiff

”“ refund the had received.certain hein a paycontingency,
”“ suit,in andthe the noteHe received nowpay by promissory

Ifevidence that the had thethe proved contingency happened.
had the instead adefendant ofpaid givingmoney, promissory

for he of the facts be entitled toit,note would upon proof
it. If a case a likethere ever defence thisrecover were where

of it theaction,be admitted to avoid iscircuityshould present.
same matter,”on the Mr.litigation“A second Justicesays

“ should not be tolerated where a fair canMarcy, opportunity
afforded the to do andbe first final toby thecomplete justice

McAlister v. 4Reab, Wend. 492. as theAnd sumparties.”
the 'defendant be entitled to arecover in issuit,which would the

sum mentioned in note,the we see no reason theprecise why
should not be admitted.defence

on the verdict.Judgment

v.Ainsworth Dean.

“certificate, Clement,”A qualified bythat notselectmen were J. is evidenceC.
that they the accordingtook oath of office to the statute.

selectmen,appointmentan sincebyWhere of collector of taxes is the themade
passage Statutes, writing,of appointment in andthe the must beRevised
recorded.


