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be no doubt of the thewould of as secondarycompetency copies
evidence, and the forreason to bewould seem asquite cogent
the admission of had defaced-after the becomecopies originals

andage use.by
The is toof courts and in all theirobject investigations,juries

elicit the in recourse the satis-and so to have to mosttruth, doing
their thissources of evidencefactory power. Holdingwithin

index to and of theto be the boundaries location lotsa-trueplan
think, that,in this taken in the marked'town, connectionwe with

lots five and there cannot betrees between six in both ranges,
doubt of the correctness of the in norcase,verdict this any.any

doubt that the admissi-evidence the marked trees wasshowing
whether,in theThe lines run the tract,ble. plan through whole

be thetraced or thebetween betweenranges, correspondingthey
esta-:in the allnumbers several wereranges. evidentlyThey
five,time;at the trees lotsWished same the marked betweenand

in do not-six the thirteenth theand about whichrange, parties
with, thediffer, those found in werange,corresponding twelfth

the butreceived, higWyevidence as not competent,regard only
theand fix the trueto linetending betweensatisfactory, strongly

parties.
. the the Courtthese it is .of thatEntertaining views, opinion

there be.should
on the verdict.Judgment

Bills v. Kinson.

-longagainst so asaction cannot be maintained aofThe pound-keeperreplevin
. whenof buthe retains creatures within the thethe he.law;impounded custody

legal andthem,with his control over them he cannot retakevoluntarily parts.
against him.will liereplevin

which'drive from the creaturesa to his barn orIf pound pasturepound-keeper
furnishingforlegally the ofhave been moreimpounded, convenientlypurpose

• legalwith and he his over them.them food loses controldrink, thereby
theA. K.,ofcreatures were B. in theSeveral impounded by public pound ’‘ saidof hison account own drove themconvenience, poundfrompound-keeper,
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thehis in theto to and also into his barn. While barn, B., owner,pasture feed,
K. retooktook them and drove them into his inclosure. B. and themown

and thenagainfrom B.’s to inclosedand drove them to K.’s barn feed,inelosure,
thedrivingthem in the from tothat the creatures poundHeld, K.,pound. by

actslegalhis and lost his that hisoverbarn, subsequentpasture them;custody
against him.were without of and that B. could maintainlaw,authority replevin

Replevin and oneheifer,for four onecows, oldtwo-years
bull. aThe was the issue, byyearling plea general accompanied

brief forth that defendantstatement, the wassetting pound-
of ofAmherst in this theand at the time writkeeper county,
was the said creatures detainedserved,replevin bywere legally

him as such 30th,The writ datedwaspound-keeper. September
and1848, was served on the same day.

It in evidence, that the month ofappeared wholeduring Sep-
tember, 1848, the ofdefendant was of the' townpound-keeper
Amherst, been on theelected and thathaving duly qualified;
25th of 1848, four bullthe and theSeptember, cows yearling

one Alfred Randall ofwere in theimpounded by poundpublic
accord-,and a notice leftAmherst,, was him the defendantby with

theofto the statute.ing requisitions
in1848,the 28th of the heifer saidOn mentionedSeptember,

said Randall in andthebywas impounded pound,writ public
thenotice left him with defendant.due by

remained in said under thecreatures public pound chargeThe
defendant as such until the followingof the day,pound-keeper

—29 histh, defendant,the barn near tobeingwhenSeptember
■—■the for theand also near tohouse,his dwelling pound, purpose

food and drinksuitable for theof more furnishingconveniently
them to the defendant’s andcreatures, his, barn,drove inclosed

on thethe same driven thesame, havingin previously daythem
his,near the and leftcreatures to a defendant’s house,pasture

at the to feed.them large pasturein.
that thefurther, creatures beenIt drivenappeared having by

the therefromthe defendant from to barn takenpasture his were
thethe of theconsent and intodefendant, put plaintiff’swithout

the same; and on the 29th ofwit,to Septem-pasture day, day
the theand defendant retook the fromber, Randall creatures
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and the defendant took of andpasture, again them,custody
drove them to his barn for the ofagain more conve-purpose

drink;them andsuitable food and on theniently furnishing
same in thebefore inclosed themday, night, bodily public pound.

A verdict taken consent for the onwas whichby plaintiff, judg-
ment was to be or the set aside andentered, verdict judgment

for the the ofentered as this Court should bedefendant, opinion
the factsupon presented.

Atherton thefor defendant.Sawyer,
The record that the is dated 80th,shows writ September

1848. The on theservice samewas day.
be,.sustainedI. No action can the plaintiff.by

1. Because the acts of the defendant not Rev.illegal.were
18; 384;Stat. 258, Adams,Adams 13 Pick.v. Rev.-p. §

Stat. -256, 2.p. §
2. Because if- the defendant’s notacts as werepound-keeper

in his as such,consonance with not suchwerestrictly duty they
and notof,the can such as entitle thecomplainas plaintiff plain-

4;to Stat. lb.257, 16;tiff Rev. 258,damages. p. p.§ §
;lb. 15 17 Pick. 415.§

- theII. Even if defendant has been of as’guilty negligence
or conducted so as to be liable for damarpound-keeper, illegally,

in form of cannotaction,some he maintained.ges replevin
maintained,Because cannot be statute,replevin except by for

in and the inof the thelaw, goods weregoods custody custody
of the law.

The statute the andgives replevin against person impounding,
not Smith v. 3 N. H.against pound-keeper. Huntington,ther:

78; 1;411,Rev. Stat. Commonwealth v.p. Beale,Rep. §
514; 16;Rev. 1258,Pick. Stat. D.Kent,& Brandley*v.§

v¡; Powell, ;60 Bodkin& v. 476 JacksonEast, Oowper’s Rep.
6 34; U. AnnualIredell, 1847, 1,S. vol.Dig.Hampton, p.

; ;222 Brewer v. 21 Pick. 376 Dane’s Ab. ch.Holden, 209,
■;3378;art. vol. ch. art.5, 7, 136, 16,lb. vol.2, 5,p. p.§

ch. 1.2,lb. art. 6, 14, 138, vol.p.§
The the cattle six asretookperson withinimpounding days,
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It of the tolie had a to. the dutywasright pound-keeper
258, ;16 Bodkin v.them into Rev. p.receive Stat.custody. §

247; Litt.also Coke 47,476. See Salk.Powell, Rep. uponCowp.
B.; 1; ;3 D. lb. D. 6559, Distress, 562, Distress,Com. Dig.

; 3131; 48;2 Inst. Litt. 1606 Com.3 Lov. CokeRep. upon
Dig. Distress, D.

Stevens, for theSawyer plaintiff.$

J. From the itfacts, as stated in this case, appearsEastman,

that the creatures impounded the of theproperty plaintiff.were
Being found, damage "feasant, the Randall,ofupon premises

him.they were driven to theby Amherst, andinpublic pound
-there An estimate ofimpounded. the of thedone anddamage
fees and incurredcharges leftwas with the wasdefendant, who

of Amherst for thatpound-keeper theto provi­year, according
sions of ch. 1373, of the Stat. defendant,Rev. The then,§
had at that time the legal control of the an actioncreatures, and
of could not be maintainedreplevin himagainst such legalwhile
control remained nor unless he inunimpaired, some lost thatway

and renderedcontrol, himself liable a from his offi­by departure
cial duties. The action of cannot be sustainedreplevin against
a the arecreaturespound-keeper while hiswithin legal custody.
It does not lie him at commonagainst 47, B.;Co. Litt.law.

B.; Chit. 159;Ib. 1 Plead.145, 376;Ham. Pritchard v.
;6 & 522­Durn. 5Stevens, East, 283;v. Mass.Ilsley Stubbs,

3Smith N. H.v. 76. Nor isHuntington, givenitRep. by
Rey. ch. 204,Stat. 1. theAgainst person impound­.statute. §

it being, however, at timemay brought the creaturesany while
remain in the 204,Rev. Stat. ch. 1. Our statutespound. §
.have added causesto the for this action be institutedwhich may
at ;common but do not extend to the case of alaw they pound-­

ch.keeper. Rev. Stat. 3. It204, 2, seems to been thehave§
intention of the legislature to a fromprevent pound-keeper being
vexed for thewith often oflawsuits whichirregularities happen
the in the like -manner as a collectorperson impounding; of.
taxes, a fair and itswith warrant andlegal upon face, acting
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his is from suits basedlegal duties,the of protectedwitHn scope
or of and selectmen.informal townsillegal proceedingsupon

a theBut notwithstanding pound-keeper actingwhen within
his official and while theof powers, keeping propertysphere

the to this neitheraction,the of is not liablelaw,•within custody
he from itsnor still is notstatute,at common law by exempt

the hasthe which lawgoing beyond powerswhenoperation
intothe his custody,He holds onlyhim. property putgranted

his and thecharacter,of official transcendingvirtue whenby
hisof that character ceases.or rights legal protectionduties

to andare a fixed build main-Towns underrequired, penalty,
and restrainingand sufficient fortain good pounds impounding

14.137,Rev. Stat. ch.creatures liable to beall impounded. §
in if therebe thecreatures must impounded public pound,Such

be thethe town, impounded byis in otherwise they mayany
in his barn or. inclosure.creatures, ownsuchtaking upparty

2. And the course to bech. T37, particularRev. Stat. pur-§
and the ispersonboth thesued, impounding,by pound-keeper

It isour statutes considerable minuteness. notforth in withset
state the here. Fees areto all details tohowever,necessary,

to the for food and drink. The amountpound-keeperbe paid
theto the kind and of Rev.according numbervaries creatures.

to the of137, Notice is to be18,19. givench. ownerStat. §§
creatures, if it isand if not to beknown, posted upthe known

in the and intown, two towns.in some place adjoiningpublic
to a of theis contain creaturesnotice required descriptionThis

amountdone,an estimate of the the of thedamageimpounded,
theand of Rev.and Stat.charges, placefees impounding.

eh. 4.137, §
that are recognizedplaces onlyIt be two byperceived,will

the built the inha-statute as legal public pound bythe pounds:
thein case of notown, barn orand, pound,of the publicbitants

otherof the Any impounding,inclosure individual impounding.
observed, also,It be thatbe a willtherefore, trespass.would

the the creatures are im-notice must state wherethe place
to thecommunicatingThis is material as owner wherepounded.

in havingis an thehe find his There objectmay property.
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creatures detained in a can bepound they seen,where that the
and if thethem, his,owner viewalleged may pay pound charges,

and and take themcosts, If thedamages, away. creatures may
be detained in other than thoseplaces outpointed by statute,

the convenience of thewhenever pound-keeper may it,require
then limits,there are no that can discover,we he iswhich toby
be and no thefixed, that will find hisownercertainty creatures

the in toat them there. itIf shouldpound going view be indis-
for the of the animals topensable preservation have them removed

the itfrom be done. Of thatpound, perhaps might nowe give
but to hold that the theconvenience ofopinion; pound-keeper

the beshall settle matter would thevirtually statute.abrogating
In this thecase, creatures to have been im-appear properly

Randall. No is taken to thepounded by exception primary pro-
It theis courseceedings. the defend-subsequently pursued by

that renders him liable. On the 29thant of theSeptember, day
the it thatof he drove theimpounding, creaturesappears from

feed;the into his to and also on thepasture, samepound day
them into his for thebarn of morepurposeput fur-conveniently

andthem food drink. It is true that thenishing with case finds
the andboth barn thenearpasturethat were but it ispound,

true that in no connectedalso thethey were way with pound.
couldif the them intoAnd drive onepound-keeper pasture, or

them one for hisbarn, convenience,into there is no•put legal
he not into and at aanother,reason remotewhy might distance.

and his andBoth acts themillegal beyond authority, hebywere
all control the allcreatures,lost over and from theprotection

the clause of theBesides, statute providinglaw. for compensa-
for drinktion to the food and furnished thepound-keeper, crea-

inthat it shall them thebe Intures, given pound.contemplates
in the the beState,most towns sum allowed would quite large

aNor is it sufficient answer to thismerely.for actionpasturage
thethat the has not been damaged byto courseplaintiffsay,

The action is to recover fortaken. not donebrought damages
themselves;the but to creaturescreatures,to obtain the which

theof the and defendantthe which isplaintiff,are seek-property
to do,hold. defendant endeavors notto This the virtueing by

38XXI.VOL.
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theof or of a lawany contract, provisionsbut virtuepurchase by
nohe hashe and,of which has not as a consequence,pursued;

the animalsover the It matters not whetherauthority property.
ill thehave been or far the totreated, rights pos-so as legalwell

Neither there anyof the are wassession concerned.property
thefor creaturesthe wererescue or breachpound plaintiff;by

thethe from defendant’snot from buthim, pri-taken pound,by
had overlegalafter he his controlinclosure, lostvoluntarilyvate
to their The theirhad no wasright plaintiffand custody.them

not themand had his to inowner, with right any way,parted
held of atherefore,nor virtue Heany had,were law.they by

he did. Theto take them as case is somewhatrightperfect
an on finalofficer,to ofthat a voluntary escape byanalogous

■ thearrests virtue ofAll sameby process,subsequentprocess.
an render the officer tres-such are and aillegal,after escape,

passer.
the in the defendant’s barn,While creatures weretheywere

in the of the The defendant hadnot law. withpartedcustody
them from their ofin confine-removing legal placetheir custody

the to takethen, and drive themhad, rightplaintiffThement.
the defendant no to retakeinclosure,his and had powerto own

acts to them from thedrivingAll his subsequentthem. pound,
maintainedand can be them. Theagainstreplevinillegal,were

not the thefrom that time forth ofcreatures were within custody
There must,and his them there-law, wrongful.detention of was

before,
on verdict.theJudgment

a. v.Stevens Goffstown.&

commencing athighwayfor a for asThe described the roadpetition prayed
theof“runninga terminus and of &c. In thethence east reportsouth,”

commencing atroad laid out asthe describedcommissioners, them wasby
“ Held,degreesthe east.”runningand thence southterminus, seventy-two


