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Young.McQueston v.

A that the defendantdeclaration, was indebted to the in the sum ofplaintiff $75,
for balance of according to thoughaccount, account annexed to the suchwrit,

“account annexed is To amount due on he amendedmerely, account, $75,” may
on terms.

Motion, to amend the declaration in the writ.plaintiff’s
The declaration that the defendant indebtedalleged, was to

the in theplaintiff, sum of for balance of accord-$75, account,
to the accounting annexed to the writ.

The account contained no of theannexed, itemsspecification
of debt and credit from the balance butwhich inresulted, was

“this form: To amount due on account, $75.

Bell, J. This is a loose and ofmode declaring,slovenly
to beonly tolerated because of its use. Thefrequent plaintiff

cannot amendment;to trialproceed a orwithout specification
and aupon default, he can have no an actualwithoutjudgment
assessment of damages, evidence laid the court or abeforeupon

The Courtjury. are not inclined to countenance this mode of
anddeclaring; the of an amendment orconsidering necessity

specification,as the theof no amend-willplaintiff, permitfault
ment to be made or to be termsfiled,specification except upon

todesigned thediscourage practice.
Leave to amend ongranted terms.

v.Ferson Monroe.

If sell their stock in trade in order that the bepartners proceeds applied bymay
the goingto the debt of one instead of topurchaser separate paypartner,pay
the thoughthe sale is void as theto creditors of thedebts,partnership firm;

debt of the himwas contracted which wasforseparate partner put bymoney
into the business and of the firm.capital

The defend-Trespass, for andtaking goods.carrying away
ant, sheriff of the the issue,who generalwas county, pleaded
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in aand brief statement thejustified Leonardtaking Rund-by
his on a sued outlett, writ James S.deputy, by Cheney against

LorenzoOrvis B. and D.Perry partners underPerry, the firm
& Co.,of O. B. returnable to the OctoberPerry term of the

forCommonPleas A. D.Hillsborough incounty, 1848, a suit in
rendered at thatwas term forwhich thejudgment andplaintiff,

taken and sold on the execution. Thegoodsthe of thetaking
theon Rundlett, 4, 1847,writgoods by May was admitted.

debt of andThe the andCheney process O. B.judgment against
& Co. were also admitted.Perry

on trial that Orvis B.It and D.appeared Perry Lorenzo Perry
in attrade,were underManchester, the firmpartners of O. B.

& on the 4th ofCo., March, andPerry 1848, on that aday, by
bill of sold out their stock insale, trade to the forplaintiff,

and his note$1566.86, took for that sum, to them orpayable
their andorder, indorsed theimmediately note to Farnum,Henry

of B.the Orvisfather-in-law Perry.
the time of this sale theAt a clerkwas inplaintiff the employ-

B. & Co.,of O. and thement Perry remainedgoods on sale in
a beenthe same sign having markedshop, put “D.up D. Fer-

B. & Co.,”successor to O.son, Perry Lorenzo D. Perry having
thethe of business ascharge or clerkprincipal agent of the

testified that heL. D. acted asPerry ofplaintiff. agent the
and had no interest in the goods after the sale.plaintiff, The

Rundlett oftaken this stock.weregoods by part
To the consideration on thewhich note of Fersonshow was

indorsed to the introducedFarnum, Farnum’splaintiff deposition,
testified that O. B. married hiswho thatdaughter; onPerry

the 8th of O.1846, B. him a noteJanuary, Perry gave for
demand; the$2000, on that consideration of thispayable note

notes of theeach,was signed witness,two by topayable$1000
him;his and indorsed thesethat notesorder,own deli-by were

Bartlett,vered to Gardner & to be discounted in Boston banks
for the B.benefit of O. that werePerry; they discounted

tilland from time to time O. B.renewedaccordingly, Perry
failed; that of the thousandthe dollartaking two noteobject

O B. that in offrom case hewas,Perry any difficulty, might
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attach oneto secure on thePerry’s his twoproperty liability
thousand dollar notes; he shouldthat that in caseagreedPerry

orfail, be liable to he theto witnessfail, would assign property
for the notes;of these that he soldfailed,security when Perry
out his to Ferson his note for$1566.80,for and tookproperty

witness;that sum, and to thetransferred the noteimmediately
1848;that Ferson the 17,on notepaid witness the April$650

that the the notes thousand dollarswitness two of one eachpaid
in March and 1848.May,

It that aappeared, note L. D. took on the 24thwhich Perry
of for1848,April, sold him out of the hadgoods stock, beenby
transferred or Fersonby Farnum;to that a suitPerry was

Farnum’s on the note andbrought, direction, reco-by judgment
vered, B. died March,which remained unsatisfied. O. inPerry
1850, insolvent. There was no evidence to thewhethershow

of O. B.debt & Co. to before orPerry was contractedCheney
after the sale to Ferson.

The court instructed the that in the sale of O. B.if,jury,
& Co. to the intention ofFerson, the toPerry was de-parties

or the creditors of thatfraud, defeat, firm, the assale, todelay
;such thatcreditors, be void as to creditors,would debtswhose

were contracted after the a mere fraud insale, notlaw would
make the ;sale if anthat,void but actual fraudulentthere was

the sale to defraud thedesign creditors of the andby firm,
Ferson concurred in the the sale as tobedesign, voidwould

creditors;subsequent that a debtor had a to oneright prefer
creditor to the rest, there no intention toprovided preventwas

from of his debts.his th'eproperty tobeing applied payment
The ofcourt further instructed the that if the thisobjectjury,

to Ferson,sale the in the hands ofwas place goodspartnership
that the theso of the toshould beproceeds goods payapplied

debtindividual of B. one of the andfirm,Orvis therebyPerry,
thethe toof the fromprevent part-firmgoods being applied pay
the salein thisdebts, design,and concurrednership Ferson

it makefirm;be void that wouldwould as to the of thecreditors
no B. obtaineddifference the Orvisthough Perrywhichmoney

the into thedebt to Farnumby contracting partner-putwere
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;ofand formed the of the firm that ifbusinessship part capital
soit a the of a tofirm, fund,became of the it waspart capital

of the forwhich the firm had a to look therightcreditors pay-
ment of debts.their

The a verdict for the thedefendant,returned whichjpry
asidemoved to set for in theplaintiff foregoingmisdirection

instructions.

Atherton and for the plaintiff.Inlanders,

Morrison, for the defendant.

J. on the creditWhen obtained of onemoney,PerleXj
■settled,is itpartner, firm,into the of the is thatput wellcapital

no action can be firm for debt so con-maintained the theagainst
tracted. It is alone;the debt of the theindividual and neither

nor the becreditors of the firm can affected the fact,partners by
'that the obtained the individual on hismoney ownby partner
credit was him to hisfurnish of theemployed by part capital

inused the business. No onlien can be asserted the partner-
fünds, the other for the ofship against such apartners, payment

Itdebt. is immaterial to them thewhether ofproportion capital
eachfurnished is in fromby inpartner paid hisready money

hands, or from funds onobtained his individual credit.
And the of the firm not the means ofcreditors have tracing,

are to the of theand not bound funds totrace, thepartnership
remote from beensources, which have derived.they may They

a onto the therighthave actual which’regard businesscapital,
the firm is tradeof in astransacted, their stock theespecially,

fund, out of their are to satisfied. Thewhich debts be creditor
of an him alone,individual has trusted to can havewhopartner,

to beenno reason that has hishis applied bycomplain money
debtor to the debts of theincrease the out of firmfund, which

to beare He has which hepaid. the to was towillingsecurity
istrust, that to the the individualofsay, partner.liability
ofWe are that the instructedopinion were thatcorrectlyjury

madeit no O. B.difference, the whichthough money, Perry
YOL. 39XXI.
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obtained Earnum,debt tohis into thewasby contracting put
business of the andfirm, constituted of their capital.part
The Smith,authorities sustain this v.Sylvesterfully position.
9 119; 7;Mass. 15 East, Walker,v. v.Elmly Lye, Sifflin

;2 2 & ;308­ Carr. 325­v. S. C.Camp. Loyd Freshfield, Payne,
119;9 & an 5Dowl. v. N. H. 193.Blaisdell,Ry. Tapp­ Rep.­

There evidence in this case to that the salewas tending show
B. &O. Co. to the for themadeby pur-wasPerry plaintiff,

of the of theproceedspose having partnership goods applied
the debt O. B. soEarnum,to individual of to andpay Perry
the creditors of the firm from thehaving whichprevent remedy,

;the on the the firmthem,law otherwise ofgivewould property
and the the if the ofthat,court instructed such werejury object

it and to creditors of the firm.the fraudulent void assale, was
It is a rule that the funds of a must begeneral partnership

and that neitherdebts,first to theapplied discharge partnership
claim toan individual nor his creditors have a thingpartner any

in thehere,more than the This rule has beensurplus. adopted
underextent,fullest in cases of claimsof creditors ourconflicting

attachment laws.
In et al. it decided190,v. 5 H. wasBlaisdell, N. Rep.Tappan

the of ofthat creditor a a attachmentfirm, having subsequent
ofthe should be to the creditorpartnership property, preferred

attachment; on theone had a thatwho groundpartner, prior
under ourthe must be first attach-applied,partnership property

to the debts. In that case the courtlaw,ment pay partnership
“ is to thethe pledged paymentwholesay, partnership property

debts in to otherthe any purpose.”of preferencepartnership
held in v. Blodgett,same doctrine is MorrisonThe general

238.8 H.N. Rep.
11 it is that theBowers, 409, said,N. H.In v. Rep.Lovejoy

thea fund to on business offirm constitutes carryof aproperty
and thecreditors,toand sepa-the pay partnershippartnership

ininterest theeach is an surplus.interest ofrate partner
the of creditorsestablishdecisions right partnershipThese fully

ofin the distribution theto be partnership property,preferred
that thisand preferenceof an individualto creditors partner,
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resort tothecreditors,is secured to the when partiespartnership
oftheon propertyour attachment givesthe lawwhichremedy

theto divert part-sale ordebtors. otherwiseattempt byAny
todebts theof thefrom thefunds payment partnershipnership

seem toof onean individual wouldliabilityof partnerdischarge
ofas to the creditorsthisviolation of right, injuriousbe a plain

frommade to theif the sale keepthe firm as were property
could ithimself;debtor forthethem for the benefit of how

thattold,tocreditor bethethe case of partnershiprelieve
the him,gives bylost the lawhe had whichthough preference

firm hadthethe ofa sale for that propertycontrived purpose,
hadbutdebtors, gonehim use of hisnot been from for thekept

not the smallest rightto hadthat, him,another as againstparty
itto ?

this beingof creditors toThe theright preferencepartnership
not to beitestablished, us, oughtno toreason occurs why

to defeatfraud on that itin as a right,regarded byprinciple
funds to other Thethe object. lawanydiverting partnership

obtainof one to securitythe creditor anydoes not partnerallow
theattachment of property,partnershiphis debt priorfor by

sellBut if the could orpartnersdebts areuntil all their paid.
of onethe debt this ruleto partner,their property payassign

ofthat numerous classin all casesevadedbe successfullywould
to the creditorsfavor ofbe disposedthe mightpartnerswhere
of those who hadthe givenat expensethe individual partners

held,of whichthe firm on the ground property theytocredit
thethe in of thelaw, languageandfund,as a whichpartnership

debts. Thistheir preciseto the ofcited,case paymentpledges
butstate,in this is substan-been settlednot,has perhaps,point

It12 N. H. 458.in Lovejoy, Rep.French v.involvedtially
thethat a could not assign pro-held, survivingthere partnerwas

debt. A surviv-to secure his individualof the firm ownperty
forthe propertyhas to of partnershiping partner power dispose

the rightalland his givea wouldassignmentpurpose,lawful
theof allbe from an partners.that could derived assignment

the of defectivenot on groundThe decision in that case putwas
the pro-of partnershipin the topower surviving disposepartner
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but on the ofthat he had no theperty, ground toright dispose
in his of hishands for the ownpartnership property payment

to the thedebt, of the the firm. In samecreditors ofprejudice
case the of the instru-the sameassignment surviving bypartner
ment held to towas valid secure the debt firm and saidof the

“be void as to the debt ofseparate the Thesurvivor. property
the the theof Chief inpartnership,” says deliveringJustice,

court,of the be to the“mightopinion lawfully appropriated
;of the debts and survivingF. aspartnershippayment Lovejoy,

had the to A. of theright prefer a creditorpartner, Lovejoy,
that He doesinfirm, way. not made theto haveappear

for the A.of debt tohisassignment purpose paying private
nor could he have done to theso,Lovejoy; lawfully prejudice

of thethe creditors hadfirm,of he it.”attempted
authorities lead aThese to the that saleirresistibly conclusion,

made for theof the ofproperty, divertingpartnership purpose
from the of the anddebtspayment partnership apply-property

it to the satisfaction of a demand one of theing against part-
is as to of firm.ners, void creditors the

are some cases to be inmightThere which seem conflict with
conclusion.this

6 119,In the LordRuffin,parte Chancellor wasVesey,Fx
of on a fair onedissolutionopinion, that between partners,two

and the toretiring, other,the andassigning partnership property
a bond the value,for and ataking covenant of againstindemnity

the otherdebts,their the a andcontinuing trade separately year
half, thenanda the had nobecoming creditorsbankrupt, joint

attaching theupon effects inequity, specie.partnership remaining
ofThe doctrine this Fell,case affirmed in Exwas parte

346, andVesey, and Ex 11Williams, 3,parte Vesey,10
in Hoxie Carr,v. 1 Sumner, 173.adopted

areThese cases on that the of creditorsput ground, rightthe
of theto is out in virtueproperty wrought bypartnership equity

lien each forhas on allwhich partner partnership propertythe
of the isdebts; dischargedthat this lienpayment.the partnership

anddissolution,a fair sale oneby from to the others on apartner
onafter a insale, equity,such no foundationthe. creditors have
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the of the part-can enforce their toright applicationwhich they
theirof debts.to thenership property payment

hasis in this State the creditor notrue, thatIt undoubtedly
the for the of his debt,lien on of his debtor paymentproperty

he it or orattachment,until has obtained by conveyanceby
This is true to the debtfrom the debtor. as respectwithpledge

from an as a debt due from firm. afterdue individual a Even
no of histhe creditor has such interest virtueattachment, by

as is to the interference of untillien, sufficient equity,warrant
Ms debt is aascertained or admitted confessionjudgment, byby
or default.

A bond sale the it to apasses belongwhetherproperty,fide
or to an saleindividual, and such a no ofpartnership by right

the creditor is invaded. These decisions an orassignmentput
a fair division of the the on the sameamongproperty partners
footing a fair sale to third case,with In neither if thepersons.

issale the thefair, can creditor trace andspecific property
it to to the of hisrequire be debt. Theseapplied payment

all oncases insist the fairness of the orassignment division of
the In Ex Williams, it ispartnership property. parte said, that
the of the firmright creditors of the after ajoint sale, depends
on if thethe lona that is to transactionfides; say, is fair, it

as toshall it is thestand, otherwise, creditors ofinoperative the
firm.

And this cases round to thethesebrings precise point which
left to the the Court of Commonby Pleas, whether thejurywas
of thesale the bond or intendedgoods by partners fide,was to

the of the firmdefraud creditors theirdefeating toby right the
theof the funds for of theirpartnership payment debts.application

Barnard,Rice 20 479,v. Verm. beRep. may perhaps classed
those that thecases which creditorsdeny,with have a lien on

athe after fair ordivision,property onpartnership assignment,
firm.dissolution of the It that inhowever,appears, Vermont

that creditors of a firmthe courts have decided, have no pre­
ofference in the the cre­partnership overpropertyattachment

of Reed 2 Verm.ditors one v. 120.Shepherd,partner. Rep.
on theJudgment verdict.

39


