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the of act 3Carver,that in Price &Since v. Cr.passage Myl.
of162, Lord Cottenham said that all cases foreclosure and par­

tition, and all others a is fromwhere anconveyance required
heir, in law,those the demur at arewouldexcept parolwhich
cases in Hamilton,a is v.Attorney-Generalwhich day given.
1 214; 17 554.Fairfax,v. TheAgar 545,Madd. Vesey,

in forlast cited cases bills a partition.were equity
The is the ofbill for substantially, enforcingpresent purpose,

a has beenlands, executed,of andwhichparol partition posses­
sion taken It thatheld,has been betweenaccordingly. partition
tenants in shall bindtail, though the issue.only parol,by
Thomas 1 233. In 1Rittle,v. Yern. Ireland Atk.Gyles, v.

“541, the Lord Chancellor hassaid, there been awhere long
and an thispossession for of Courtagreement partition,owelty

is inclined to the of such estate.”strongly quiet enjoyment
This case, therefore, comes the stated Lordwithin principle by

AHardwiclce.1 decree, the haveestablishing partition, would
ofthe effect the theof estate of theconveyance infants. We

shall therefore decree that the under the oratorpartition which
halfclaims one of the Burnt land, divided and severed,Swamp

established;be that the Munroedefendant J.Gr. beTuxbury
from his suit to recover oneenjoined prosecuting ofeighth part

orator;the land of the and that this decree be on thebinding
thedefendants, infants, unless on being served with subpoena,

shall six monthsthey within after shall attain ofthe agethey
to this court cause to thetwenty-one, show good contrary.

v. Marston.Marston

giftA of chattels the towill the donee.accompanied propertyby delivery pass

But the not delivered.will unless chattels betheproperty pass

Where the in gifta it can-chattelsproperty accompanied by delivery,passes by
not be reclaimed the a will the donorofsubsequent executionby bequeath-by
ing the to anotherproperty person.
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illegitimate child his to hi3father an deliveredbeing niece,tbe oftestator, byA
of the child:notes for theand executor certainbrother supportpromissory

gift asthat a child of much of the notes wasthis was to the so necessaryHeld,
for its support.

holdsan to himexecutor delivered the testator for theWhere by pur-property
supporting illegitimatethe he a forof testator’s is trustee thatchild, specialpose

charged in his until afterand should not be with the account,purpose, property
the death of the should the sums forwhen he be allowed forchild, expended
its and a for hisreasonable services.support, compensation

holding in aof testator trust foran theexecutor, special purpose,Where property
claimingrelating thejudgedecree of to fund,the of thefrom probateappealed
inand affirmedin the fund as the decree wasno interest trustee, part,except

and reversed in and to authorizewere importantthepart; questions sufficiently
for executor.the it that costs should taxed thewas heMd,appeal,

Appeal for the countythe offrom a decree of judge probate
theof executor of willMarston,C.Rockingham, wherein David

isB. MarstonP. Marston,of Samuel is and Andrewappellant,
auditor,case referred to an reportThe whosewasappellee.

the followingstated facts:
D. 1842,of A.March,Samuel P. the 7thMarston, on day

andhe devisedhis last and testament, gavemade will wherein
of his brother,his P. aMarston,niece, daughterto Abigail

farmMarden,the of Asa L. hisandMarston,Nathaniel now wife
and all the farm-on the stock androad, Portsmouth,inLafayette

thereto; all the rest of hisutensils and propertying appurtenant
niece,to his P.he and devised Maryof every description gave

theNathaniel,his andMarston, another of brother nowdaughter
the David executorDavid O. and saidMarston,of appointedwife

andlast testament.hisof will
the ofMarston, March, 1842,P. in latter wentpartSamuel

and Hisin died there in 1843.Indies,the West May,to Cuba
atat a court holdenand probateallowedapprovedwas dulywill

and the David wasJune,14th of said1843,on theExeter day
that trust,.andexecutor took himselfthereof, uponappointed

andand to court anreturned the appraise-made probate inventory
of common form, amountingment of the estate the testator in

the on the 19thto to executor$9,856.71, which was bysworn
of 1843. In the the aJune, executor sche-gaveday inventory
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dule of the the andtestator,notes to the estate ofbelonging
theothers notes:among following

“ Note, Weeks,dated 22,1833, against WilliamJuly
balance due, $2,123.00

Note, dated H. Weeks19,1841, WilliamMay against
;and others, $425.00

due,'Note dated, balanceagainst Weeks,William $100.00”
All the toother notes named in the schedule amounted $204.42.

In found to bean instrument1844,April, purportingwas
Samuel P. attested one andsigned Marston, witness, bear-by by

date the 26th foring March,of 1842, wherein, diversday good
causes and he to hisconsiderations,valuable promised pay

B. P.nephew, Marston, son of John the sumMarston,Andrew
of interest or to his afterthereon, order,with yearstwo$1500

•date, to his and if notsubject of the same,pleasure revoking
torevoked remain in full force. On the 14th of 1844,day May,

toAndrew the of for thepresented ofjudge probate county
hisRockingham, inpetition that thewriting, instrumentpraying

be andmight as codicilproved, approved, allowed a to the last
and and that thetestament, executorwill bemight decreed to

and execute the intentions of the asperform expressed.testator
in the codicil. The of after thejudge probate, hearing par-*

the instrument a toties, as codicil the will,disallowed and
from the B.decree thedisallowing same, MarstonAndrew

to the a andCourt, trialappealed Superior hearingwhere were
in duehad the course of and thelaw, Court reversedSuperior

the decision of the of and andjudge probate, approved allowed
as a codicil to thethe instrument to and takewill, effectoperate

as to his estate. afterpersonal that decisiononly Immediately
the executor themade, Court for apetitionedwas Superior new

theor trial ofhearing instrument,theupon probate waswhich
ai)dconsidered the Court and theSuperior refused, finalby

'indecision the case was made at the Court, DecemberSuperior
‘1847.term,

executor,The thereto,cited on the secondupon being Tuesday
of 1848, to the Probate Court forJanuary, settlement,presented
his account as executor of at athe and court holdenwill, probate

41*
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áand balancesettled,theon the 9th same was1848,ofday May,
the decreeFromfound in of $2,665.46.the handsaccountant’s

theaccount,theofof the of the settlementjudge probate upon
assignedandCourt,executor this to theclaimed Superiorappeal

the reasons offollowing appeal:
as executor1. Because said David C. Marston chargedwas

of Wil-as dollars collectedabout three thousandaforesaid, with
oftrusteehe that heothers,liam and whereas WasWeeks says

the securityorand held saiddollars,said three thousand money,
fulfilled ortrust, has not beenfor atherefor, whichspecific yet

revoked,notand that said trust eouldinot andbe, wasexpired,
ofor in saidaffected the contractoranywise willby subsequent

Samuel P. Marston.
2. executor as aforesaid,Because said David C. asMarston,

ashands, executor,was and in hiswith, decreed to havecharged
three histhousand came into hands asdollars more than ever
executor of said Samuel P. Marston’s said will.

3. and is boundholds,Because said C. toDavid Marston
and account as trusteefor, dollars,said three thousand andapply
executor asnot as aforesaid.

on4. Because has him fundsinterest been inagainstcharged
tohis hands a of thedetermination whomawaiting question, they

belonged.
5. Because his threedisbursements and from saidpayments

thousand dollars for and on account of the trust saidwhichupon
was has not beenmoney deposited, allowed.

6. Because he has not andbeen a fair reasonableallowed
for his services as trustee and executor.compensation

P. married;Samuel Marston hiswas never he on farmlived
in Portsmouth, and'had for his or, him,living withhousekeepers,
his P.nieces before P. Marston andnamed,two AbigailMary
Marden, of ten children,his brother haddaughters Nathaniel, who
five sons returnedfive October, 1840,and Indaughters. Mary
home to her child abirth to anfather’s, and gave illegitimate

home, beingfew she camedays uponafterwards. whenMary,
and thatherquestioned mother, said that sheby pregnant,was

her uncle Samuel the declarationsfather Thesewas of the child.
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of to the but admittedwere wereMary objected by appellee, by
auditor.the

theNathaniel and his after birthwife, Elizabeth, immediately
onof the for came to their house thechild, Samuel,sent who

and admitted the andchild,same that he father of theday, was
much for and that heexpressed regret had saidwhat happened,

do all hiswould in to make andpower alwaysreparation, would
the child, but he the onsupport matterwanted secretkept

reputation;account of the and his heownfamily requested
Nathaniel to find a for the child it beplace could keptwhere
secret, and told him that he for anditswould waspay support,

to dowilling about theany Nathaniel,matterthing that he,
he to andthought ought do, askedupon being Nathanielby what

he to saidwilling do,was that he child thewould thegive to
notes for theWeeks of itpurpose bringing up.

Nathaniel Mrs. of care ofemployed Leach, to takeKittery,
the and thechild, child carried there the its birth,afterwas day
and the matter was secret. tokept married DavidMary was
three or four afterweeks the birth of the therechild, having
been no or them toengagement theprevious betweencourtship

herofknowledge Samuel furnished Nathanielparents. with
the to for the of the child, andmoney pay support quarterly,
Nathaniel it to Leach forMrs. about one andpaid yearquarterly
a half. thenSamuel concluded to Cuba,to and told Nathan-go
iel of it five or six before went,he and said heweeks was going
to make his and to to his home and togive Abigailwill place,

born;the he andMary of,place being inquiredwhere was upon
he do for the he heby Nathaniel, to saidgoing child,what was

had him that theagreed notes should togowith Weeks support
and the toand if left itbring child, goup thing was wasany
to the andchild, him,and asked Nathaniel if that would satisfy
Nathaniel asaid it houseat Nathaniel’s fewwould. Samuel was

hadbefore anddays he and made hisleft, will,told him he had
togiven them, butand had intended forAbigail hewhatMary

had not made in his will, mightfor the child as thatprovision
intomatter;the noteshe to theexpose but Weekswas going put

the inten-hands of one of the hissome for the child,support
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hisalltion that child should havethe and thebeing, girlstwo
of Ed-thethe into handsHe to notesproperty. proposed put

tofor the moneyNathaniel toCutts,ward whom was drawupon
tochild;the but Nathanielfor the of objectedpay support

that he shouldlead to andCutfcs,as might exposure, proposedthat
he drawinto the hands of that couldDavid,the notes soput

saidandassented,the tohim for which Samuelmoney,upon
fornotes the hands ofthe into DavidWeeksthat he would put

and if left afterchild, bringingof the any thing wasthe support
child;to to the that all theit he said Weeks*the gochild wasup

at thetime to or more. Samuel$3,000notes at that amounted
it to see that the childtime Nathanielsame strongly uponenjoined

he cametaken care and said whenof,andwas clothedwell well
and take of it andhimself,the child care bringhome takehe should

theit case he take backin Nathaniel wouldsupposedwhichup,
in as to butthat,he Samuelsaidnotes, nothing particularthough

notes be in David’sthe Weeksreturn,said if ‘he did not would
child. orto the This said beforegoand washands, day twowould a.

that Samuel,the took ofhe,on same leave hisdayhe andleft,
left hethe that he told that heNathaniel,On haddaymother.
hands of as heDavid,into the hadthe notes agreed,Weeksput

Davi,dand hehands,in David’s had toldand the notes thenwere
on the notescollect to for theenoughif he not money-could pay

hissell stock from to it.child,the he must farmofsupport pay
ofthe middle andSamuel left this State about March, 1842,

Marston, inbrother, Charlestown,to his John Massachu-went
thenhe and to Cubasetts, weeks,sick about twowas wentwhere

this State,to his he hisand returned. Prior leaving putnever
into theand all his other hands ofnotes, David,notes,Weeks

toa of attend to alland him hisgeneral attorneygave power
the trusthis absence. David and acted asbusiness in accepted

had and of all hisand the managementhis agent, possession
hisall business in this for him.and attended to Stateproperty,

Samuel,indorsedThe notes not and therebyWeeks were was
theno these notes to or themchild, asidegiving settingwriting

bepefit thechild;the the as to thefor of and evidence purpose
for the left isnotes David,which Weeks with Samuelwere what
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ofthe conductanddone,do and hadheNathanieltold -would
andstated,as hereinleftand afterbefore Samuelthe parties

ofthe testimonyfromderived principallythis evidence was
oftheElizabeth, testimonyandand hisMarston wifeNathaniel

that hetell Nathanielson heard SamuelJacob, whoNathaniel’s
child in hisfor thenobut had madewill,made his provisionhad
hethe and wantedchild,notes forbut the were whenwill, Weeks

it.on and he advanceDavid,to call wouldmoney
and to allSamuel,ofto the declarationsThe objectedappellee

left thethe notes appel-that withevidence Weeks wereshowing
hadin the the that thechild,lant trust for on ground appellant

the the of andSamuel, therebyinventoried notes as wasproperty
thefrom to contrary,or evidencegivingestopped precluded any

the auditor thebut admitted evidence.
the money quar-After Samuel thewent away appellant paid

and Nathanielchild,to for the theNathaniel ofterly support
tolduntil 1848. Theit to Mrs. Leach May, appellantpaid

hethatdeath,heard ofNathaniel, paidbefore had Samuel’sthey
andnotes,of the child out of thethe for the Weekssupportmoney

him for theSamuel,left bythe notes were withthat Weeks
theofThese declarations wereappellantof the child.support

the auditor.to the but admitted bywereobjected by appellee,
time theafterblind,became1843,About Nathaniel whichMay,

child,of the andLeach for theMrs. supportappellant paid
and1848,28, expendedto her- until Februarycontinued pay

in aNathaniel livestime,to that abouttherefor, up $600.
himandin Greenland, Samuel, byhouse ownedformerly by

her.devised to andMary, bynow owned
Mr.toldmother,the took of hisSamuel, on he leaveday
andhethe thatWeeks, notes, going away,the maker of was

man-in asuchhe notes thesaid should leave the with appellant
tothem,about exceptner that not troubledWeeks, behe, would

takehe shouldthe homeand he cameinterestpay whenyearly,
tothem of Samuel objectedThese declarations wereup again.

the but admitted.by appellant, were
caused anthe1843,the 16th of appellantOn day February,

P.of Marstonname Samuelaction to be thecommenced in
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notes,Weeks the and on the 3d ofagainst 1843,upon day July,
the OneWeeks the of notes to thecontentspaid appellant.

for thatnote, secured and at$2,500,originally mortgage,was by
time the balance due and the other notes$2,242.96,was against

others toand amounted and the the$425,Weeks atappellant
and thesame executed a release totime ofdischarge mortgage

in theWeeks, and assumed the instrument to execute same as
and of the conferredexecutor virtue onSamuel, authorityof by

in his lifetime,him him his agentSamuel orconstitutingby
the offor collection his due him thedebts andattorney manage-

ment of his property.
In 1843, the told thatMay, Mrs. Leachappellant property

left hiswas in but for thehands, he did not itsay whether was
child or Innot. he that Samueltold1843, Mrs. LeachJuly,
P. Marston the thatwas father the anddead,of child and was
no made for child mustprovision was the in his that shewill, but
not be about her as he for theuneasy her sup-pay, would pay

childof the from his will, and her toport goodown asked keep,
asthe child as she could. She had conversationscheap with

him toafterwards, he camewhen for the board of thepay child,
time he told thatwhich her she must the child askeepat]

could ;as she afford that to come andcheap at,hardwasmoney
there no leftwas for theproperty child, or no madeprovision
for it, and that he for the of hispaid the child from ownsupport
good will. In.December, the Mrs.1847, appellant requested
Leach to take back the old had and toreceipts which she given,

himgive ones,new and she did so. readThe old asreceipts
Received offollows: O.David inMarston,-dollars, full

for the board of the child to that date. Theup new receipts
read as Receivedfollows: of David C. Marston-- indollars,
full for the of Samuel P.support Marston’s child, to thatup
date.

For the ofpurpose andcontradicting Nathaniel Elizabeth
Marston, the offeredappellee asSullivan aJudge witness to

theirprove what was at the before him.testimony hearing
Judge Sullivan thattestified, Nathaniel and Elizabeth testified
before him; that he took full minutes of their at thetestimony
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alland took thattime for the of tbe downcase,decidingpurpose
be tookhe thatmaterial; was,considered and bis belief down

buttheir betbe if tbe ofwhole, testimony,notgreater part,
could not that did tbe testi-be take whole that theyswear down

tbeir was,and be could not rememberfied, testimonywhatnow
to bis orusingfrom bis minutes. Tbe objectedexcept appellant

tohim readminutes;from bis but tbe auditor allowedreading
to those minutes,of Accordingbis minutes tbeir testimony.

that Samuel toSullivan, agreedbefore JudgeNathaniel testified
tbetbe bands of forall and into appellant,bis notesput money

it remain there untilof tbe and shouldchild,tbe agreedsupport
take tbethat be childcome andbe, Samuel, home,should would

no as to time that tbereturn;on his that there limitationwas
in tbe bands. He did notto remainmoney appellant’swas

to donethat said as to beSamuel what wastestify any thing
did not come norbe, Samuel, back,tbe and ifwith notes money

tbe ifas to tbe rest ofto be done money, anywhat was with
Hetbe child. testified thatremained after ofbringing partup

that be towas,tbe of make a dis-Samuel wasagreement will
of and to out bis inagreementbis carry theposing property,

be him that badwill, be, Samuel,and told madeafterwards bis
be toas and that tbeagreed, givenwas andpropertywill Mary

tbe to be distinct from tbeher butheirs, wasmoney part will,
as beNathaniel,and to out to him,be to be wantedwas kept paid

of Nathaniel beforeit. In other tberespects, testimony Judge
from bisdid not differ testi-materially,so far as itSullivan, went,

tbebefore auditorbefore tbe bisauditor, testimonymony though
andminutes,much containedmore full thanwas Sullivan’s
testifiedNathaniel beforeseveral not in those minutes.things

that SamuelSullivan,tbe that beforeauditor, be did not testify
tbe forto all his into tbe bands ofagreed notesput appellant,

notes.tbe of tbe tbesupport child, but Weeksonly
Elizabeth Marstonminutes,toAccording Sullivan’sJudge

that all bis andtestified before moneyhim that saidSamuel
tbenotes to intowere and werechild, appel-tbebring putup

thatlant’s bands for did not Samuelthat testify'Shepurpose.
of tbesaid to tbe restthing money,as be doneany what was with
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remained,if any after testified;the child shebutbringing up
Samuelthat said if he did not the havereturn, wouldappellant

in handshis all that he had left for the child. In other respects,
the of ittestimony Elizabeth before far asSullivan, soJudge
went, did not differ thefrom the beforematerially testimony

herauditor, though before much morethe auditortestimony was
full than Sullivan’s inminutes, and notcontained several things
those minutes. She testified before the that her testi-auditor,

there the samewas as beforemony Sullivan.Judge
In the account the thewhich toappellant presented originally

of for settlement, he did notjudge probate himself withcharge
the of the notes;proceeds Weeks but the appeared-appellee
before the of bejudge andprobate, moved that the appellant
charged thewith of those notes the interestproceeds and with
thereon; and the of hedecreed thatjudge and orderedprobate

beshould so and theentered the credit ofcharged, sideupon
—account the :itemsfollowing

“ notes of Weeks,WilliamBy inventoried, one
dated 22, 1833, andJuly 3, 1843,paid July
and one, the date innot thegiven inventory,

1843paid 3d,July $2,242.96
Interest on same from 641.493,1843July

notes ofBy William H. &Weeks ai. of 19,May
1841, 18433, 425.00paid July

Interest on same from 1843 121.553,July

”$3,431.00

The then claimed to be for he hadappellant allowed what paid
and for theexpended of the child to amount-time,thatsupport up

to abouting ; thebut of himallowedjudge probate only$600
hewhat had and for the of the childpaid expended support up

to the time he of anddeath,when heard Samuel’s entered upon
—the debit side of :the account the itemfollowing

“ To Marston,for the P.paid of child of Samuelasupport
from March 7, to1842, 1843,June five7, quarters, $150.”

All the rest andof the claim for he had paidwhatappellant’s
expended for the theof the child wassupport bydisallowed
judge.
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infor his servicesThe also claimed collectingappellant $117
the of the and forchild,and for hissupportthe money paying

the oftrouble but dis-child,and about the probatecare judge
the claim.allowed

the offrom the decree of theIt was judge probate, charging
the of the notes andwith Weeks with theproceedsappellant

thereon,interest and his claim for he hadwhatdisallowing paid
theand for of the for his inchild and servicesexpended support

care theof same as before thetaking stated, tookappellantthat
this to the Court. No was claimed orappeal Superior appeal

oncomplaint made ofaccount other of the account, asany part
settled.the same was

theChristiej for appellant.
the facts as the ;trus be ortmust inUpon reported, sustained

theother mustwords, toappellant the and educa-apply support
of the child so muchtion of the notes beas neededmayWeeks

andtherefor, account to her for, or to her,over the balance.pay
onThis maintain the thatground,we intowere histhey put

for thishands under such circumstances andpurpose, suchupon
and that Samuel P. ifconsideration, he hadagreement Marston,

so do,to could notattempted have revoked ordirectly reclaimed-
thethe notes or thereof.proceeds

The facts Samuel P.found, show that doneMarston had and
committed a angrievous and atrocious to Nathanielwrong injury

hisMarston, infant or minor hisanddaughter, family, wrong—a
for heand which liable and in towas boundinjury law answer

makeand ascompensation, far as it be incould done damages,
Marston;Nathanielto onthat, andfor,sentbeing charged with

“done and committedhaving such and he acknow-wrong injury,
it and admittedledged andit, for whatmuchexpressed regret

had and said tohappened, that he makedo all in hiswould power
thewould mat-reparation, the butalways support child, wanted

secret,ter on accountkept of the and of his own reputa-family
Hetion. theNathaniel to find for childrequested a place where

beit could hesecret, and him that tokept told dowillingwas
about thething matter that hehe, Nathaniel,any thought ought

'
VOL. XXI. 42
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;to do and asked what heupon being was towilling do, said that
he would the thechild Weeks notes for thegive of bring-purpose

it Nathanieling this,up.” Upon aimmediately procured place
for the sent itchild, there, and the matter was secret.kept
Samuel furnished to theNathaniel for child’smoney expenses,
and orthe matter not untilopen entirely adjusted,remained.
Samuel P. informed Nathaniel that he had concluded to togo

make his will, how;to and statedCuba, and was where-going
“ asked him what he to do for theNathaniel wasupon, going

he had that thechild ? said himagreedHe with Weeks notes
andchild,to the ifbring thingshould andgo support up any

child,to to the and asked Nathaniel if that-goleft itwas was
Nathaniel said ithim, and would.”would satisfy

theand before Samuel P. leftthis, havingAfter country,
for as itchild,and made no therein thewill,made his provision

lead tohe as thatnot, exposure, byunderstood should wouldwas
he the notesNathaniel,him and Weeksputbetweenagreement

of the for oftheand supportinto the hands possession appellant
the and ifsame,to collect thing waschild, anythe powerwith

it to to the child.gothe child was Uponupleft after bringing
the wholeconsideration,'and matter wasbasis,this arrangement,'

and and soonNathaniel,Samueland settled betweencompromised
andknowledge of,theleft the with with-after Samuel country

thushad beenNathaniel,from, compensatedout whoobjection
forandhim sustained,andthe wrong injury byand satisfied for

under for thestill supportand wasthe he had incurredliability
these; thus sum-facts,submit, that,of uponthe child. Now we

andthe handsinto posses-notesthe saidstated,marily putting
or consideration of anbasis,the ground,sion of the wasappellant

claim ofthe or rightthem ofbetweenaccord and satisfaction
an accord andP. ItSamuel wasdamages of Nathaniel against

satisfaction executed.
andnotes,theto give putinstead ofSuppose that, agreeing

&c.education,them into the for the support,handsappellant’s
into that satisfac-of the andchild, acceptagreeingNathaniel’s

hadand that Nathanieltion, he Nathaniel,had totoagreed give
due in satis-the thereon,to notes and theagreed moneyaccept
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his claim Samuel P. for andof theagainst wrongfaction injury-
hadand that executed thisaforesaid, they actually agreement,

satisfaction, ofaccord and and the notes,or by delivery reception
thereon;to collect the due not thismoney wouldpowerwith

thebeen on or could Samuel rescindedhave havebinding parties,
the contract and after it exe-and avoided wascompromise fully

and thus have reclaimed the due col-cuted, notes or ormoney
;thereon or could hislected in case of hisadministrator, decease,

done ?have so This we think be contended.will hardly
But difference does it inwhat make this thebehalf, whether

notes are to claim,Nathaniel in satisfaction hisgiven ofdirectly
or are and his assentwith and direction into the handsby put

the for the soleof use and benefit the inchild,ofappellant whose
Nathaniel felt and chose to take Inwelfare an interest ? the

latter Samuel has ascase, much consideration for withparting
—notes, thehis satisfaction ofnamely, Nathaniel’s claim against

— in the andformer, has,ashim, no moreconsequently, right
reclaim the notes orto due or collected onmoney than inthem,

case.the former
is in fact a made for the childThis asNathaniel,provision by

is a surrender o'f hisit that this isby rights provision purchased
secured for the child. And this foror thus made theprovision

enforced in theand be both and aschild law equity,willmay,
in other cases or othercase as where pro-require, moneymay

A. B. for C. in suchC.,is hands of case,into the byperty put
at or in as the casemaintain a suit law equity, may require,may

him for orC.,thus intrusted to toto recover of A. the money
orof the tothe money property accordingcompel appropriation

or in thisSo, case,terms and of the trustthe deposit.purposes
toandthe is both inbound, equity, appropriatelawappellant

use ofandeducation,thethe of these notes toproceeds support,
do it.and tothe both inchild, and is law equity,compellable,

the in hisfor sameso, he not to be chargedIf clearly ought
75; Israel Douglass,onBailm. v.administration account. Story §

D.; Tanner v.242; Bailment,H. Black.1 Bac. Abr.Rep.
Jur.1 &Russell, ; 1041,1044.Bos. Pull. 295 Story’s Eq. §

natural andobligation,there a moral and perhaps,Again, was
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as he theadopted child, a legal Samuelrestingobligation upon
P. Marston to for the child.provide

“ “There are 2cases,” Kent,Ch. Com.says 216, in which
the courts of have bastardsequity regarded as having strong
claims to and have decreedequitable protection, specific per-
formance of settlementsvoluntary made the fatherby in favor
of the mother.” Marchioness Annandale 2v. P.Harris,of

432;Wms. Horton v. 4Gribson, So. Car. 139; JBurJceEcp Rep.
v. 1 Johns. Ch. 338.Winthrop, Rep.

“In the case from P. Wms., Lord Ch. King If manasays,
does mislead an innocent itwoman, bothis reason and justice
that shouldhe make her The case is inreparation. stronger

to the innocent child, therespect whom father has tooccasioned
be into thisbrought the in shameful andmanner,world for whom
in he tojustice ought provide.”

On this ground, too, the father made thishaving provision .for
child,the and never if he could have donehaving (even it)

think,nor, theit,we same is stillexpressly revokedimpliedly
and in force. If he a moralwas under or naturalbinding obliga-
tonot ation, legal one,say is, the to make(which case,)perhaps,
for the child, and had done as in this case heprovision it, had,

the execution of asubsequent will, or acodicil, making gratuitous
of and not thedisposition property, revokingexpressly provision

the child, should notfor be to suchallowed revokeby implication
more than itany would bond ofprovision, a anydispositionfide

other personal testator. Thismade theproperty, previously by
tobe anwould allow and gratuitous provisionentirely voluntary
andto madeuproot extinguish a ofpi*evious propertydisposition

the atestator, orby consideration,moral evenupon natural with-
out an on hisintimation, of such Wepart, say,any purpose.

thatthen, this child,found to for thebeen madehaveprovision,
—<was valid and it matteron the thatirrevocable, 1st, ground was

of contract thea and valuableupon good consideration, between
testator and Marston;Nathaniel fulfilment ofthat it in2d, was
a moral and natural one,and athink, indeed, legalobligation, we
as inSamuel, fact, the child as his.adopted

But the facts and arein the acircumstances detailed report
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to, and a and, think,key weperfect explanation justification of,
the motives that induced this course. It theprobably was desire
and of all from theunderstanding concerned, that thisbeginning,

and the outadjustment, facts of itwhich grew, should be kept
concealed, and this could be done in no other way.

But ifeven the at the time heappellant made the inventory,
all theknowing facts, mistook the law, and thatthought upon

the facts, these notes thewere of the andproperty testator,
tobelonged his areestate, (and we bound to take itperhaps so,)

should, or could this honest mistake of the concludelaw, his
rights, and or him to theexpose loss of the entiresubject amount
of these ?notes thisHow was does not as he has notappear,
been allowed to It is notestify. or uncommoncertainly new

forthing an administrator on the settlement of his administration
account, to be allowed creditedand the ofvalue vari-appraised
ous articles as theseappraised, notes,were and after-which were

at orlaw, otherwise,wards ascertained not to beenhave the pro-
of the at time histestator, of decease.perty the.

“It does, however, that after Samuelappear, left, appellant
the for the of thepaid money child,quarterly and thatsupport

he told hadNathaniel, before heard ofthey Samuel’s death, that
he the for the of thepaid child, out of themoney support Weeks

theand that Weeks notes leftnotes, were him for thewith sup-
”child;of the thus thatport showing, all understoodthey that

these notes thefor child.were
At all the decreeevents, of the court below, think is erro-we

in' that it refused to to theneous, allow appellant forany thing
for the of the he of themoney paid child, after knewsupport death

thinkthe testator. he shouldof We been allhave allowed the
sums thus to the time theexpended whenup questions arising

settled;the but to thecodicil timeupon certainly upwere finally
the first or to hiscodicil camepresentedwhen was knowledge.

theall,And also claim that or a oflarge ¡$117we part charge,
haveshould been to theallowed appellant.

of case,If our the facts and of the beview andcorrect,law
confidence it courtthe erred ingreat is,have below not cre-we

the to creditallowingor himself inappellantnot his admi-diting,
42*
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theof Weeksaccount, the valuenistration with whole appraised
notes.

thefor appellee.Hmery,
hisin the ofThe was settlementrightfully charged,appellant
ofP. Marston,account executor of Samuel the amountas with

the Weeks notes.
theinto the and returnedThese notes put inventory bywere

the of P. admi-of estate Samuel to beMarston,asappellant part
the oath,ofnistered is a statement underThis appellantupon.

hisat the time the deathwere, Samuel,that of ofthose notes
histime this he allAt the Samuel left gavecountry,property.

ofnotes to the a to attendwith general power attorneyappellant,
to his suithis business absence. The commenced ain appellant

thedeath,in before his notes.name,Samuel’s Inupon July,
been and theafter the had had takenproved, appellantwill upon
of theexecutor,himself the trust Weeks amount of thepaid

thenotes to the who todischargedappellant, mortgage given
the virtue of his assame,secure by authority executor, and of

the of Samuel to him. Afterattorney given bygeneral power
Mrs. thatthis the told Leach there nowasappellant property

left thefor and no made for it.child, provision
All insums stated an executor hisby in thegiveninventory

Ecclesiastical Court as to be recoverable, aresupposed assets in
his hehands, unless a demand and refusal.proves Young v.

8 834;Taunt. 1 Salk.Gawdry, Case, ;296Shelley’s Ram.Rep.
on Assets, 547,&e. and 2145,146; Stark.548, Ev. 447,448.

In addition to the it is in evidence that theinventory, Weeks
notes have been to the aspaid executor of P.appellant S. Mars-

Whatever ismoney received anton. inexecutor, thatby capa-
whether orcity, he mustrightfully otherwise, account for as

executor, unless he ashows to it over toliability pay some per-
son toahaving it, andright that has demanded,beenpayment
or, least,at that it demanded.be v.probably will Jennison

10 79.Pick.Hapgood,
The Weeks notes have not been butinventoried,only they

been andto,have thepaid received as executor.appellantby,
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thatcan he isanyHas he or show person legally entitledshown
?has demanded it for theto the and Weamount, not, rea-say

named in theson that the child auditor’s as the child ofreport,
is dead. She died theMarston,Samuel P. since auditornow

made and offer the affidavit of Thomashis Marston,wereport,
1850,furnished the court at the andterm, death,showingJuly

ask evidencethat the same be as of asfact,received that there
no tois other that can the court a ofbring knowledgeweway

the samé.
Samuel P. Marston hisnever with control over theparted

butin his finalpersonal will,controversy by neverproperty
intended so,to do and never understood to donewas have so by

of the or in this case.witnessesany parties
, In the first the of theexecution codicil contested atplace, was

1844, December,from to itsevery step April, 1847, exist-when
ence of no if there noimportance,was was on itproperty which
could operate.

thethe inserted sameAgain, notes in theappellant inventory
of P. estate,Samuel Marston’s and to it,swore as asearly June

all then that he19,1843, knowing aboutnow knows the pro-
itand not the of theperty, propertywas estate,neve^intimated

until 1848.January,
but notthe notesAgain, negotiable,were indorsed Samuelby

P. asecuredMarston, mortgage which notby was assigned, a
suit ofbefore the deathwas commenced Samuel P. Marston by
the the name of Marston,in S. P. andappellant, afterwards dis-

as and theexecutor,charged byDavid he hadby authority aby
togeneral ofpower theattorney generally manage business of

in his absence.Samuel,
the death of Samuel P. Marston,afterAgain, thelong appel-

lant told Leach no leftMrs. that was for the child,property and
no for and he must of hisit,madeprovision pay own good-will.

Nathaniel Marston1848,in testifiedAgain, before theMay,
“ toof that allagreedSamuel Ms notesjudge put .andprobate,

for theinto the ofthe hands of themoney supportappellant child,
until he,and it should remain there shouldagreed Samuel, come

onchild hisand he would tahe the return.” Athome, thethat
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before thehearing 1848,of in itjudge probate, appearsMay,
from the of the executor of P. theMarston,Samueltestimony

and the thatappellant, wife,of Nathaniel and hisby testimony
Samuel had a to reclaim the or fund atnotespower periodany
after he had inNathaniel,them. his beforedeposited testimony
the of said to all his notesSamueljudge probate, agreed deposit
and in his before heauditor,themoney; spoke onlytestimony
of the differ-Weeks notes. Both Nathaniel and his wife swore

before the from didauditor before Sulli-ently Judgewhat they
invan, several and are Judgecontradictedparticulars, bydirectly

Sullivan’s It not until hadSullivanJudge givenwastestimony.
the reasons for thathis in his letter ofdecision, 19,1848,April

toN. Marston and his to theircontrived shape testimonywife
con-a color that P. Marston had made anSamuel absolutegive

of the to the use of the child.veyance property
consider it firstWe much more reasonable to therely upon
of their it,edition the circumstances attendingwithtestimony,

than that cer-which was revised and altered to meet and answer
oftain law.positions

for the founded theargumentThe appellant, upon assumption
andaccord satisfaction Nathanielof with orMarston, legalany

in is not sustained fact inhim, stated theconsideration by any
The case does not findcase. that P. minor,Marston awasMary

P.that Samuel Marston seduced more thanher,or she seduced
nothim. It does that Nathaniel ever set that he hadappear up
Samuel;on none,claim he had becauseindeed, wasMaryany
him at thenot nor his nor under his careliving time, servant,with
Millercontrol. v. 1and Wend. and the cases44T,Thompson,

And he madethere cited. never release, verbal orany written,
claim said Samuel.of There noupon was considerationany
from Nathaniel tomoving Samuel, to foundwhichupon any

agreement.
If the last edition of the to be takenisappellant’s testimony

ittrue,to be no such orliterally proves assignment, legal disposi-
tion of the as to or exclude it from theproperty, exempt opera-
tion of the and codicil.will

Where a trust is and thecreated, relation of trusteeactually
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cestuiand trust a court of inestablished, will,que favorequity
of a enforce thevolunteer, execution of the trust, theagainst

volunteers;the and allperson trust,creating subsequent although
it not acreate or establish thetrust,will trusteerelationship of
and cestui trust, the anenforcingque by agree-performance of

or toment, angiving orby conveyance assign-imperfecteffect
ment in volunteers. Ellison 6v. Jr.Ellison, Yes.favor of

666.Rep.
In this case the of the notes andconveyance mortgage was

the notes notimperfect, indorsed or thebeing mortgage assigned;
even not enforcewould the same.equity The areproceedings
at and mustlaw, be thegoverned rules ofby David C.law.
Marston never oraccepted acted as ortrustee, set upthe.trust
the but in facttrusts, them. The of therepudiated application

in this case isappellant to as a courtequivalent theasking court,
of to establishequity, the relation of cestui trusttrustee and que

it does not exist.where
It is clear that a notperson to or theintending give withpart

dominion over his retainproperty, suchmay dominion, notwith-
he thestanding havemay trustees,in andpropertyvested declared

in of thirda trust favor In cases, thepersons. such trusts can-
not inenforced,be even chancery. Hughes Stubbs,v. 1 Hare’s

2;476 v. Y. & J.Gashell,GashellRep. 502. TheseRep. are
in andcases to the case underpoint, apply directly considera-
becausetion, Samuel never thegave "to David asproperty

himtrustee. He agave ofgeneral power to act forattorney
heat the samé delivered thehim, time to him. Davidpapers

the of and SamuelSamuel,was neveragent consequently parted
ofthe dominion his Thewith two cases above namedproperty.

are on this than the case at bar.stronger point
Where a has anperson by imperfectineffectually attempted,

to confer the or trustees forgift, whole interest volunteersupon
their benefit, ; it has beennot interfere forwillequity repeatedly
determined that the most intention to confer interest,clear .an

not be in ofwill sufficient to create trust favor aa volunteer.
Smith,Antrobus v. 12 39. In Edwards Jones,Jr. v.Yes. Rep.

1 & Or. the a226, bond memorandumMy. obligee signedof a
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seal,not under .-whichwas indorsed the bond, andupon which
be anto ofpurported assignment the bond, without consideration,

to the to whom the bond was at the sameperson time delivered.
Lord theCottenham, of Antrobusupon v.authority heldSmith,
that the and that asgift was itincomplete, was without considera-

the court could nottion, effectgive to it. Dillon v. Ooppin,
647;4 & Cr. Searle Law,v. 15 Sim.My. Rep. 95;Rep.

8 321;v. Sim.Halloway Headington, Beatson Beat-Rep. v.
son, 281;13 Sim. 8Audland, 871;v.Rep. Ward Sim. Rep.

8S. C., Beav. 291. In this lastRep. case it holden,was that
the mere of a choseinvoluntary assignment action is not bind-

on theing, thatground nothing at thelaw, andthereby passes
transaction is therefore incomplete.

Another rule asupported class ofby large cases, bears strongly
thisupon That courts ofpoint: notwill into effectequity carry

a mere voluntary contract, oragreement, covenant, to transfer
Ootteen'v. 1 Madd.property. Missing, ;176Rep. Golyear

v. 81;2Mulgrave, Kean’s v. 1Rep. Cr. &Jeffreys Jeffreys,
;Ph. 138 v. 2 Y. &Rep. Quningham Plunkett, C., C.Y. 245.

A meritorious consideration asmerely a for andprovision wife
children after not bemarriage, will sufficient inducement to a
court of to lend aid inits aequity enforcing voluntary agreement
or or thecovenant, effect to angiving Bilisimperfect gift. v.
Nimmo, ;& 333Goold’sLloyd v.Rep. Halloway Headington,
8 324;Sim. Dillon v. 4 & 671;Cr.Rep. 646,Myl.Ooppin,

1v. Cr. & Phil.Jeffreys Jeffreys, 138,141.
In this it is considered as the doctrine,country thatprevailing

fora a or childwife is aprovision sufficient meritorious considera-
thetion to lead to enforcement of an oragreementexecutory

theat leasttrust, instrumentwhere is under seal. Mclntire v.
;4 186Hughes, Bibb’s Rep. Dennison v. 7 Barr’sQoehring,

175,179.Rep.
But this reaches to the case of andprinciple child.only .wife
does extendIt not to kin,collateral nor toany probably any

descendant more remote than child.a heirs v. McKee,Buford’s
107;1 Dana’s v. 1 258.Rep. Hayes Kershow, Sandf. Rep.

And it reaches to cases the isonly where underagreement
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aseal, which itconsideration, and renders valid atimports law.
Caldwell 1Williams,v. 175, 176.Bailey’s Eq. Rep.

Bastard children are considered as volunteers. willEquity
of a surrender,not the in of awant behalf natural child.supply

Pre. Ch.Robinson, ;Fursaker 475 139.v. Gilb. Eq. Rep.
The fabric thewhich rests hisupon is,whole case theappellant

verbal admissions of Samuel. to beought receivedThey with
is thecaution. It mere of oral andgreat repetition statements,

to much and mistake. Itimperfection asubject was subject
todid not like talkthat Samuel Heupon. did notprobably

more half didhimself,than notexpress hisclearly express
did notNathaniel and understandmeaning. clearly him.fully

andNathaniel have has, themay probably differentconsidering
he made,statements has altered orintentionally unintentionally

of the useda Samuel,few and anexpressions by effect togiven
at variancestatement,a completely with what Samuel actually

did 1 Greenl. Ev. Sec. 200, andsay. page 254, authorities
2.cited in note

ofThe evidence SullivanJudge admitted.was properly Clark
193;15Voroe,v. Wend. v. 11Kayes Wendell, N. H. Rep.

; 4.437, 544,118 1 Ev. page (n)Greenl. §

shows,C. J. The evidence that Samuel P. Mars-Gilchrist,

of an childthe father histon, illegitimatebeing by niece, made
his brother Nathaniel,a with that heagreementverbal would

notes,the amount due on certain he heldwhichappropiate against
for about three thousand dollars,one William Weeks for the

and of the child. The notes accord-bringing up weresupport
the heand thewith sum ofingly appellant, expendeddeposited

the of thehundred dollars for child. The childsix diedsupport
the tenth of 1849.November,on day

case that after the shouldis,The child have beenappellant’s
the fundand if ofbrought itsupported up, any part remained,

ofchild;to to the life thethe thatgo during child,was the
held the trust, which,fund a at theappellant specific timeupon

the not beenof rendition of his had and thatfulfilled,account
trust or contractthe not the ofsubsequentwas revoked willby
testator.the
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There is evidence in the case to that after thetending prove,
birth of the child, Samuel the father, said thatto heNathaniel,

to thegivewould child the Weeks notes for the of bring-purpose
it and ifing up, left itany thing was to to the child.gowas

He also said, that hewhen returned from Cuba he should take
childthe himself and take care of it and it inbring whichup,

case Nathaniel hesupposed would take back the notes, though
he said innothing asparticular to ifthat, but said he did not

thereturn, notesWeeks bewould in hands,David’s and would
to the child. Thego Weeks notes were not indorsed Samuel,by

and nowasthere them towriting giving the child or themsetting
for its benefit.apart

The above facts are stated Nathaniel and hisMarston wife.by
Now, without intoinquiring the admis-raised thequestions by
sion of SullivanJudge to under the detailedcircumstancestestify
in the case, to theand contradictions of their stated intestimony
his isminutes, evidencethere that in the 1843,month of July,

vision,told Mrs. Leachappellant that no made forwasproothe
child in the and thatwill,the he forwould its frompay support

his that hewill, toldgoodown and her. thereafterwards no-was
left for the child, and no made forproperty provision and thatit,

for itshe from hissupportpaid own Whatgood will. havemay
his motive forbeen these' itmaking statements, is unnecessary

to Within three or fourinquire. birth ofweeks after the this
child heillegitimate married its mother, without any previous
of his intentions to herdeclaration heparents; Perhaps sup-

that the the fundposed by marriage in becomequestion would
his andown property, his to makeperhaps was bestobject the

hebargain could with Mrs. Leach for the child’s Butsupport.
his have itbeen,whatever can himpurpose may be nodoing

to hisinjustice weigh own statements the matter of factupon
theagainst evidence of his and to themwitnesses, considerown

in connection thewith told Mr. and Mrs. Nathanielstory by
Marston. Tried, then, test,this the evidence falls short ofby

such a trustproving as the exist; is,to thatappellant alleges
that the fund, after itfrom the ofdeducting expense supporting
the child, should become its property.



TERM,DECEMBER 1850. 513

Marston v. Marston.

There are the thecase,also on toother objections, appearing
that Samueltrust. toalleged however,There is shownothing,

Marston revoked theat at his havemight time,any pleasure
he had countermandedmade with the and havedeposit executor,

his an intimation tendingthe case containsauthority, although
to executor;an forshow on the of the beforeagency partmerely
he to take theCuba,went he said that on his he shouldreturn
child it doeshimself, and take of it Butcare andit, bring up.
not child comthe of the was toappear longhow “bringing up”
tinue; how much aneducation it to ifreceive, any beyondwas

school be entitledand time it toordinary at whateducation, was
to the of the fund. The does notprincipal evidence prove any-

morething than that the fund the executor-was withdeposited
for the of the havechild, and that after it should beensupporting

the of tobrought belongremainder the shouldifup, fund, any,
the child. But at the the childage of seven or eight years,
could not be said to been thehave in sense inbrought whichup,
those used iswords were its father. Therebyprobably nothing
in the case that thiswhich shows intended as an uncondi-was
tional into the child consideration of thegift of thepaternity
donor, so its heirsthat at should benefit it.law by Although
the trust unfulfilled the timewas at the thetaken,wasappeal

of child thedeath the in a ofwas determinationsubsequent year
it, and after that the executor held the fund as a ofperiod part
the assets of thegeneral think, therefore,testator. that soWe

ofmuch the asdecree the executor the amountcharges with due
on the notes,Weeks should be affirmed.

No of considerationquestion arises in the case. The deceased
did not make an contract for the of the child.executory support
The atransaction to the to bewas executor of heldgift property,

him in sotrust, and much of itby as necessarywas appropriated
for the andchild’s The was with­support. necessary,delivery
out theit Irons v.would not passed.haveproperty Smallpiece,

& 188;2 B. A. 551; Cook 12 Fink v. Cox,v. Johns.Husted,
18 Johns. 145. itAnd authorities thatthe same appearsfrom
a the v.Beangift accompanied by pass property.willdelivery

8 N. H. C.Jones, Smith,149. In the of Smith v. 7caseRep.
43XXI.VOL.
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sonto a undermake ageif a fatherheld,it thatP. was401,&
he cannot afterwards'it,a and deliverchattel,ofgiftan absolute

case,theIn presentreclaim theconsent,son’s gift.thewithout '
the cannot be"giftthe delivery,passed byas the property

■of the will.the executionsubsequentreclaimed by
inerred theof disallowingthat the probatejudgethink-We

him for the-for paid bythe executor the sumsclaim made by
child, for his services in andcollectingand expend-theofsupport

be credited toThe sums him shouldbypaid;the money.ing
sum forbe allowed a reasonable his services.shouldheandhim,

as to all the mattersbe affirmed othershould specified'The decree
is to the court forand the case remittedin probatethe appeal,

the above stated.toaccordingfurther principlesproceedings,
the. renditionto be taxed for theare executor. UponCosts

fund as ano in thehe claimed interest exceptof accounthis
case sufficientlyin the important'The werequestionstrustee.

and in theinterested, posi-to authorize this appeal,to the parties
himit be to chargeinequitable personallytion he wouldoccupied

costs.thewith

Harvey a.v.Ladd &

a after thefor receiver answer ismotion the of afii-'a filed,appointmentUpon
the courtbe considered inthe orator will connectiondavits furnished by by

' has also furnishedwhere theanswer,with the respondent afiidavits,particularly
toobjected the character of thehas not evidence.and

that the bill should contain aa for if theIt is not factsnecessary receiver,prayer
authorize thestated appointment.

ex parte,a receiver the shoulda motion circumstances beBut upon appoint.to
• in the which the is.founded.stateddistinctly petition upon application

of the a in theThe to receiver rests sound discretionexercise power appoint of
thethe court circumstances.upon

dangertoIt be exercise the if in be inwill theproper disputepower, property
^actual orfrom expected insolvency. .

Where was wife an exeeu-"to the withpersonal property bequeathed respondent’s
over.'to the and the death of the wife theorator,,.tory.'devise property-upon


