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the of The tenant’sof the land in name Brown.from Burley
the landhe had extendedan upontitle execution whichwas by

had no title he con­the of Brown whenas Brown.property
titleheld, the whichdemandant,to the but thatit wasveyed

of thein enured to theaccrued his name benefitsubsequently
the tenantboundforce of the whichdemandant warranty,by

But thein estate.under as-aBrown, presentclaimed privywho
cove­and hermore Mrs. abeingcase is Nicholssimple. party

that sheand it is notnant binding parties privies, necessary
enure to thetitle,should which shouldacquire any subsequent

she her own.covenantees,benefit of the for would be rebutted by
;Bates Pick. v.Norcross,covenant. v. 17 14­ Terrett Taylor,

9 land does not43. The force of theCranch, pass by warranty
the a rebutter is calledof a kind ofalthoughor estoppel, estop­
Co. Litt. 352 b. But this to the similarrelatespel. merely

of a and an in thewarranty estoppel,operation repelling party
attach from into to them therecoveringwhom they opposition

In Bates demandant,v. theNorcross,estate warranted. who
married the of a tohad assetsgrantor whom real hadheiress

her rebutted aancestor,from inbydescended was thewarranty
title the landrecoveringfrom Theby paramount granted.grant,

from theeffect absence of allwhere,took anwarranty privity,
beennot binding.havewouldestoppel

onto authorities thisIt be butmultiplyeasy subject,would
than that themore covenantto asit is unnecessary say operates

of rebutter to of action.preventway circuityan byestoppel
have been admittedtherefore should in evidence.The instrument

Verdict set aside.

Pickering Pickering.v.

Probate,partition peti-the counsel forpetition for of theUpon a in the Court
yerbal committee,a of a thatobjection appointmentmade the theretotionee

afterwards,dispute title, ap-and a committee wasa about the and beforewas
Held,objectionfiled a written effect. that this waspointed, to the same |ufli-

dispute depriveevidence that there was a about thecient title to the Court of
jurisdiction appointof aProbate to committee.

45XXI.VOIi.



' ROCKINGHAM.538

Pickering Pickering.v.

an from the decree acceptingWhore, of theappeal Court of theupon Probate,
aof committee to make the case is this court toremittedreport partition, by

judgethe of for proceedings,further such anprobate order does not theestop
objectingfrom judgebefore the of jurisdic-that hopetitionee has noprobate,

to ation because isthere acommittee, aboutappoint the title.dispute

partition.Petition eor The isoriginal dated onpetition
December,the 25th of 1845. James A.day JoshuaPickering,

and33. Martha P. allPickering, ofPickering, allegeNewington,
that are in feeseized and in commonthey Prank T. Pick-with

of land,three of that James and Joshuaering, parcels oneown
and thatthird thereof Martha andeach, Prankpart each own

one sixth. One of the land is in and arepiece twoBye, pieces
in and the land isNewington, that on ThomasNewington which

lived, and from it has toPickering dower been Marthaassigned
P. his has certain in thePickering, widow, housewho privileges
and barn.

At the term, of theFebruary 1846, Probate,Court of the
moved thefor of a committee. Evidencepetitioners appointment

was offered to that thetending show thereupon appellant objected
the title notthat was stated in the but thattruly hepetition,

more than oneclaimed sixth of thepart that at thepremises;
of the the reduced torequest register was butobjection writing,

accident not until the 4thfiled- of 1846.by was ButApril,
the of asubsequently, judge probate committee toappointed

-make Their for causespartition. report, to beunnecessary
stated, set asidewas the Court. Theby Superior appellant

on the 23d ofimmediately, 1847, filed his inJuly, objection
in the Probatewriting, to furtherCourt, any proceeding upon

the original his claim topetition, stating more than one sixth
of the land in On the 10th ofpart dispute. day August, 1847,

the moved the Court of Probate topetitioners recommit the
;or to a committee andnew after areport appoint hearing,

theat which were theappellant’s renewed, ofobjections judge
on the 9th of November, 1847, a com-probate, appointed new

mittee. Their a of thereport, making partition waspremises,
the ofaccepted and fromby this decreejudge Frankprobate,

T. hasPickering appealed.
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for theEmery, appellees.
The in theonly question case arises the first reason ofupon

appeal, thatviz., the title is in dispute.
It from theappears that due of thepapers, notice waspetition

togiven the and in ofappellant, the order1846, whenJanuary,
notice was made returnable, no made theto ap-wasobjection
pointment of a andcommittee, no that there wassuggestion any

aboutdispute the nortitle, there kind inwas of thethingany
the month of The theremere assertion thatFebruary. verbal
was a aboutdispute the title, writtenanyunaccompanied by
objection, was altogether insufficient. theThe inproceedings
Probate Court must be the records alone.proved Judgeby of
Prohate v. 3 N. H. theBriggs, 309. The assertion inRep.
petition, that there is no takenabout the must betitle,dispute
to be unlesstrue, is the therecord to showsomething put upon

The cause incontrary. court at itsbeing rightfully commence-
thement, becannot taken in the middle of thejurisdiction away

a title or about theproceedings a title.by interposing dispute
But the felt the force of theevidentlyappellant requirement,

the inthat the Probate Court should be of record.proceedings
There is the a motion to amend the records inamong papers
relation to this matter of about the title. The motiondispute
was dismissed. This of toevidence establish thepiece goes

that at the timefact, of the of the therecommittee,appointment
was before that therethe Probate Court tonothing show was any

about the title.dispute Further, the beforeappearedappellant
the first hascommittee and and thus he admittedwas heard,
that and iswerethey rightfully appointed, estoppednow from

the hetaking objection interposes.now
Court of Pro-The first was thereport rejected by Supreme

but but itbate not for the reason the appellant;urged bynow
Court,ordered that the cause be to the Probateremandedwas

con-that further therein. Now webe hadproceedings might
that thetend, the formerCourt, passedSupreme appeal,upon
this and in of thevery question, decided it favorupon appellees.

is to be remarkedIt that the not that thewasreport rejected,
of the bedecision of in the committeejudge probate appointing
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and thereversed, dismissed, but the sentcause waspetition
for furtherto the Probate Court in that court. Nowproceedings

there be no furthercontend, that could in thatwe proceedings
unless it to a committee make acourt, was who shouldappoint

hasthen,division. This been and cannotdecided, nowquestion,
be discussed.

for theBatch, appellant.
thethat Probate Court has no inWe theobject, jurisdiction

that theand all there are becausecase, erroneous,proceedings
titlethere is a about the of the to be divided.dispute premises

to Frank T. the oneallowsThe"'petition Pickering, appellant,
thesixth of land. He claims a N. H. Rev.larger portion.

;Stat. ch. 21 Jb. ch. 6. Court has206, 52, The Probate§ §
no because it cannotcases,to make in suchauthority partition

titles.fry
examine thoIt is not admissible to particularsnornecessary

sufficient tobecause it isof the title at this hearing,appellant’s
“Court,the the Probate that there is a dis-oust ofjurisdiction

real in this case mustabout the title.” The questiononlypute
didthe set his claim tobe, seasonably upwhether appellant

in the Probate orCourt,more than one of thesixth premises,
allhe from makingbecomehas,whether by neglect, estopped

further assertion of his rights.
The claims,appellant
1. That of his claim in the Probate Court inthe assertion-

sufficient further1846, a and towasJuly, proper objection pro-
in that court. It at the all thewasceedings hearing; hearing

that had -the of theever on merits to thewas petition, prior
of the committee. And such■appointment objections may well

be taken vivé-voce. And as the in this caséenough objection
reduced to at the of the Pro-officersof thewas writing request

bate and- filed before action had theCourt, commit-wasany by
tee, and before Frank T. or his counsel had noticePickering any
of intention of the of to a committee,any judge appointprobate
the must be the thehe taken to of when wasfiling objectionday

fact the committeein made. of inadvert-The wasappointment
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term theandtime,out ofmade the of probateently by judge
themust rest at whoseblame and partyinconvenience upon

it was so made.request
until2. not taken reducedBut if the sufficientlywasobjection

taken,still it andfiled,to and was seasonablywriting actually
filed 4,1846.a bar to the further Itwas Aprilwasproceedings.

committee,This been thebefore there had action bywas any
and it atis contended the be takenthat may legallyobjection

time before the of the theany though judgeacceptance report,
of be in to hear such anprobate might objec-justified refusing
tion hear-from a theatwho, havingparty, preliminaryappeared

alling, committee,and before the of hisshould suggestiondelay
claim till the final ch. 23.206,decree. Bev. Stat. §

3. But theif claim of title set latewas too toappellant’s up
the of the first andprevent appointment committee, the accept-

ance of their been thereport, report byhaving rejected—that
Court, of theSuperior inwasobjection appellant interposed—the

season to all further action of the Probate Court. Theprevent
setwas aside the term of thereport at Court,July Superior

1847. On the 23d of theJuly, his claim inappellant renewed
a that the Probate theCourt,filed indaypaper original objec-
tion still on file. to theremaining this, attentionSubsequently
of the and called to theregister was and a hear-judge objection,

in the Courting was had Probate on the ofquestion appointing,
a itat be admitted the claim ofcommittee,new willwhich the

Thewas of theappellant urged. commit-strongly appointment
tee madethis, 9th,after Novemberwas was(which 1847,) a
direct of the ch. 23.206," 21,violation statute. Rev. Stat. §§

In itaddition to the be that thesuggested,foregoing may
claim of the to overrule the appellant’spetitioners objection,
and so him thedetermine his allowingwithoutrights opportunity
to to set anthem in is antry court, up estoppel.any attempt

1of court. Greenl.this nature not favored thisAttempts are by
Evid. 22.§

It histhe ofis, moreover, appellant justan toattempt deprive
of form Allrights, of a mattertaking merely.by advantage

amendment;remedied bycourts such to beaccidentspermit
45*
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the Su->ascourt, sittingand of thisand as the'powers practice
court ofof athoseCourt of Probate,-are substantiallypreme

isitsoin in littlemere errors form are regarded,whichequity, ’
tothe of this and itscourt, preventwithin duty,power clearly
committedbeena error of this error hasnature,trifling (if any

andthe from to him aworking gross injusticeby appellant,)
denial of right.

ProbatetheofThe of the to the actionappellantobjection
thenature tois not in the of an jurisdiction;Court pleaordinary

acourtinis,the in such whatbecause, pleas usuallyquestion
theis,shall be tried. Here the whetherrights questionparty’s

be barredclaim be tried at or shallall,lawful shallappellant’s
tonotthe action of a court cannot and pretendwillwhichby

it.try

thethatstates,Gilchrist, C. J. The for partitionpetition
inof the ques-the owner of one sixth premisesis partappellant

than onehe more sixthThe thattion. ownsallegesappellant
part.

there noStat., that if is21,ch. Rev.It is by 206,provided §
the for be directedabout the title, pártition maydispute petition

filed the ato and of shall timewith judge probate, who appoint
152, _and ch. Rev. Stat.6,•and of sec.hearing thereon,place

of allthat the of exerciseenacts, judge probate may jurisdiction
for of real estate in" cases nowherepetitions partition dispute

exist in the titleshall relation to thereof.
the he sea-is,The made whetheronly question by appellant

theset his to more than one sixth ofclaimup part pre-sonably
arise,If he did will hisnot,mises. another whetherquestion

him from further assertion of hiswillneglect estop rights.any
theIn affidavitof Mr. Hatch he that at thestates, February
of the Probate before the of a commit-Court,term appointment

he stated in court that the title to the in dis-lee, waspremises
and that the claimed more than one sixthpute, part.appellant

that at the his ob-He of the he drewsays, request register up
in but the 4thomitted to file it untilwriting,jection accidentally

inof The Hatchthat Mr.day April. register remembers was
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in he had some conver-court month of and thinksFebruary,the
he cannot rememberthe and buthimself,sation with withjudge

Hatchthat Mr. madeHe does not rememberon what subject.
motion in other businessform, nor that he transactedany any

tothan that thisrelating petition.
to Mr. and it thereforeHatch,There is contradict mustnothing

be considered as that the made theproved appellant exception
as he has and that morenothingthink than thisalleged, we was

to athat there about thewas andnecessary dispute title,show
oust ofthe Court Probate of its Itjurisdiction.to was probably

never intended that the should theparties merits ofinvestigate
the theand evidence before forcourt, the meredispute, lay fact
whether there can be determineddisputeis a without ascer­

the title.taining which has better of theparty JudgeThe.case
Probate 3 309,v. N. is notBriggs, H.Rep. toadverse thisof

theview'of for that decisionquestion, settles that theonly deci­
sions the beof Probate Court must theproved recordby of its

the here isandproceedings, question merely, anwhether excep­
intion was taken that the title was dispute.

the forcopnselIt is contended theby appellees that the order
this the thatof Court former the caseupon petition, be remitted
the Probate forto Court further proceedings, necessarily settles

the The formerpresent question. was setreport aside upon
not to be adverted to here.grounds Itnecessary is toenough

that this not considered.wassay question aUpon motion for
the of a thenew committee inappointment Probate thisCourt,

as arise as thequestion would well upon original motion. The
to the stillwould existsobjection Thejurisdiction order remit-

theting case, meant that such properonly proceedings should
be had as the and isauthorize,would inlaw no sense a decision

theof therequestion whether was aboutany dispute the title.
As we think it that the title in theappears was dispute, Court

of Probate had no to cause to bejurisdiction made.partition
Decree reversed.


