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Where a consideration is and it is essentialexecuted, to its that itpast validity,
arose at the of the defendant.request

But the be thewhere defendant has received arequest benefit frommay implied
the and has,recognized the act of theconsideration, plaintiff.

an a judgefrom decree of the of it thatUpon theappeal probate, appeared
chargewent into the of the and took the whole ofappellee deceased, it,family

but understanding agreementwithout she be foror was to herthatany paid
oughtservices. On that notseveral occasions the deceased told her she to do

a forbringso much and to in bill herwithout hercompensation, requested
aservices. that the deceased the ser-Held, torequestprevious by perform

mightand a to for be beneficialfrom theirvices, them,promise pay implied
recognitioncharacter to the and her offrom the act theofdeceased, appellee

in performing them.

an judgeafrom decreé of the of tothe matterUpon appeal probate, only open
is that stated as a reason for theinquiry appeal.

Appeal the of for thisfrom decree of the judge probate.
ofcommissionerthe of the insolvencycounty, accepting report

Gard-the of Williamthe estate of Sarahupon Gardner, widow
ner.

administrator of thewas appointedJames W. Emery, Esq.,
Hatch,and Albert R.hisestate, trust,but wasEsq.resigned

de lords non. Abraham Wendell wasadministratorappointed
theandthe court to prosecute appeal.permitted appearby

the in forfiled assumpsitThe declaration wasby appellee
andrendered, sold.' Thelent, servicespaid, goodsmoney .money

for funeral and forincluded money paid expenses,specification
to the sum ofamounting.the last sickness,the ofexpenses

andtobills, amounting $25.92,miscellaneous$170.05, sundry
the of theof services inout performed familyarisingclaima

1841,to 31211th, 1835, 11th,August Augustfromdeceased
the claimweek, $624, whole toamountingat perweeks $2

ser-the commissioner for herThe sum allowed by$819.97.
The statedthereon,and the interest was appealvices, $702.83.

the ofdissatisfied with thewas allowancethat the appellant
anclaimed coun-and therefore Theservices, appeal.forclaim

that as this was the mattercontended, onlysel for the appellee
it the claimwas onlyfor the whichreason appeal,stated as a
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contendedbut thecontest,had a tothe right appellantappellant
all the claims bemight disputed.that

theto fromauditor, reportreferred an whosecaseThe was
—facts appeared:following

thePurcell,of appellee.Gardner a sisterMrs. was Susan
in theservicesof the of herto the claim on accountAs appellee

of Williamthat the familyof Mrs. itGardner, appearedfamily
andPortsmouth,one of most inwas theGardner respectable

inlivedGardnerlived in as as and Mrs.other,good style any
Gardnerdeath; that Mrs.much the same after hispretty style

health,of feebleand to death■forsix more her wasyears prior
andinvalid,time anand for a considerable of the wasportion
hadthat timeunable to that thework;do duringany appellee
theinthe and of the affairsall domesticcharge management
theinhouse; all the theshe attended to workdirections,gave

the domes-the and ofkitchen, took herself all careupon charge
ofaffairs,tic and and faithful in the duties requiredwas capable

her•her; beforethat Mrs. Gardner her or threetold two years
services;that be that it wouldshe to for herdeath, ought paid

her do compensation•not be for to so much withoutright work
bill her for herand her to in ait, againstfor requested bring

■services; the auditor is of that her services wereand opinion
the time for shewhichduringworth weekreasonably per$2

■claimscompensation.
that to Gard-testified she in the of Mr.She livewent family

toin after marriedinvitation, 1820,his soon hener, wasupon
Mrs.Mrs. lived there until his and withGardner, and death,
rela-death; aGardner until her that she to there aslivewent

noand hired there wastive, not as a servant under and thatpay,
thatGardner,or her and Mr.betweenunderstandingagreement

madeto and she neverservices, anyshe be for herpaidwas
,whotherefor; sister,him or that anotherhis estateagainstclaim

andtime ablind, boarder,there a of aswas lived theportion
Mrs. before deathGardner for or four her husband’sthree years

in a bad tostate of unable to the domes-health,was and attend
tic affairs the Susan,of and had the chargewholeshe,family,
and of the in the in the samedomestic affairs housemanagement
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after Mr.death;manner as that the death ofafter his Gardner,
she and their blind sister lived inMrs. Gardner and together

theirthe same in the same trunk in com-house, and kept money
and with eachmon, other,not particular nothing being-were very

sister;their blindfor the board of that she for hercharged paid
own and there was no between her and Mrs.clothing, agreement
Gardner that she remain as a hired servant underto therewas

the thereand do the in as she and was nodid,workpay, family
that she to bethem,or between wasagreement understanding

,*her or threefor services that Mrs. told her twoGardnerpaid
her to betimes,before and at that shedeath, oughtotheryears

for her muchservices; that she not to do so workpaid ought
without in asuitable her to bringandcompensation, requested
bill her for all the agreementher and thatagainst services, was

toor them in herregardconversation that hadwas between
counsel for the said Wendellfor her services. Thebeing paid

to on the that thereher claim for her services groundobjected
no or that she towas wasagreement, understanding, expectation

forbe them.paid
facts,The auditor stated the additional werewhichfollowing

to himbefore the been recommittedhim, havingproved report
Mr.that time Gard-for Mrs. Gardner for some beforepurpose.

ner’s death hadhealth,was in a feeble state of and the appellee
the and of all the affairs indomestic thecharge management

inhouse the same manner as she did in the of Mrs. Gard-family
after Mr. death. the sisterner, Purcell,Gardner’s whoNancy

3was for her board to Mr. Gardner untilblind, weekpaid perf
but for after his death. Thedeath,his boardpaid nothing

into live the of Mr. his invi-went Gardnerappellee family upon
andtation, relative,as a made his house her home without any

or that she towasagreement, understanding, expectation per-
services,form to be for her and sheservices, or wasany paid

received or claimed him or his estatenever ofany compensation
Mr.and after Gardner’s she continued to residetherefor, death,

in the themanner,in Mrs. Gardner’s same and to takefamily
same and of the domestic that sheaffairscharge management

before;did and testified in she did notshe her thatexamination,
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the of Mr. or of Mrs.Gardner,in as aGardner,live family
underunder or any agreement,hired maid pay, understanding,

to be her services;that she forpaidor was but afterexpectation
and unable to attendMrs. became sickGardner to herproperly

the took ofhousehold and con-affairs, charge them, soappellee
Mrs. Mrs.death,tinued until Gardner’s and Gardner hertold

her that shetwo or three before death, to beoughtyears paid
services;for her be unreasonable forthat it her sowould to do

much as she had in theirwork done without suita-family being
for and that Mrs. andit, Gardner ad-bly compensated others

to invised her a the of Mr.againstbill estatebring Gardner for
her butservices, she declined it. Mr. Gardner, indoing his life-

a and intime, man-servant two thekept house,'andmaid-s.ervants
andservants,other occasional after death,his Mrs. Gardner

about the hersame until death. Mrs.kept Gardner’s family
of herself,consisted Purcell,Susan orPurcell, threetwoNancy

of Mr. and the andGardner,nieces servants a dealgood of
and others. Mr.of relativesconsisting Gardnercompany, was

aa and entertained deal ofman, goodhospitable andcompany,
muchMrs. Gardner the same andkept style mannerup pretty

Gardner inthat he did. Mrs. feebleof was healthliving much
a deal of caretíme,of the and andgoodrequired attention,

rendered the andappellee; Nancy,which was who wasby blind,
a deal of and not leftgood waiting wasrequired upon, alone;

and had the ofSusan but theprincipal charge Nancy; nieces
some when Susanwaited wasupon Nancy, attending Mrs.upon

in Mrs. aGardner her sickness. Gardner capable woman,was
in health,and feeble her mind remainedthough yet unimpaired

death. herhad, life,until her Mrs. theduringGardner income
Mr. ofestate, $10,700of all Gardner’s inconsisting bank

andreal of about instock, estate,$10,400 furniture,$2000
and stock the lived incash, on farm. Mrs. Gardner the mansion-

that muchhouse, but it did not she received income fromappear
testifiedthe other real estate. also that Mrs.she,The appellee

and for aGardner, living,boarders to thepreviousNancy kept
Mrs. andshe, Gardner,of Mrs. thatGardner: Nancymarriage

in from that Gardnerhad aside which Mrs.common,property



ROCKINGHAM.548

v.Hatch Purcell..

herestate;from Mr. Gardner’s that Mrs. Gardner putreceived
sheoutinto the and each one took whattrunk,commonincome

in oraccount of what waswanted, keeping any putwithout
each; she, Susan,that did thantaken out not take out moreby

in; Mrs. herGardner,that two or three beforeweeksputshe
Bank inher the shares thesold in Stateagent,death, through

; Susan,therefrom about that she,and receivedBoston, $5500
fromGardner out about and overMrs. paidknew where $3000

rest; thatdid not became of theand whatknowthat money,
shein a trunk in the and whenhouse,the money keptwas
noafter Mrs. Gardner’s there wasthe trunk death,examined

andthere; Mrs. Gardner her, Susan, $500,that paidmoney
from that which for borrowed$500, wasNancy money, money

them; railroad stock withshe,of that someSusan, purchased
it,the time received andher and about sheown Nancy’s money

otherand let thesold the stock withmoney money,afterwards
had othershe, Susan,the to that pro-$2000;whole amounting

or threeheir of diedand the sole who twoNancy,wasperty,
Gardner; she,that Mrs. andGardner,Mrs.after Nancyyears

in common in Portsmouth,house which sold fortheyaowned
the in 1834 to John1835,and let of ormoney$1000, $800

a to the of theand took secureGardner, mortgage payment
for the of hashe no notegavenote whichpartwhich money,

the note of atthat in the house Mrs. Gardnerbeen waspaid;
afterwards;received itdeath, she, Susan,time of her andthe

told her that she have the andmight note,that Mrs. Gardner
she left hers, she, Susan,that was but neverthing whichevery

for the herand note not delivered toit,thing bywaspaid any
in the andGardner, house,Mrs. but there waswas payablekept

the threeto and that there a notetogether; wasby againstowned
N. to Mrs. butWendell, Gardner,Mr. of H.,Colby, payable
toof and after Mrs.belonged Susan, she, Susan,whichpart

it;ondeath,Gardner’s the and receivednote,collected $240
that she told Mr. the of Mrs. Gardner,administratorHatch,

andher,what to the and tobelonged estate, what overpart paid
to theMr. Hatch to the estate.belongedpart which
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with, Christie.Hatch, se, whom waspro

theHackett, for appellee.

O. J. findsThe case that the did notappellee goGilchrist,

to Mrs. Gardner’s house under or agreementany understanding
that she beto for herwas therepaid services. She went as a
relative, and not as a hired servant to receive andcompensation,
made no claim Mr. Gardner or his estate foragainst compensa-
tion. She had the of the forchargewhole somefamily years.
Mrs. Gardner told her or threetwo before her death, andyears
at thattimes,other she to be for herought thatpaid services,
she tonot do muchsoought work without andcompensation,

her to in a bill her forrequested her andbring against services,
this all the or conversation had on theagreementwas sub-they
ject.

of thatIt is this state facts the claim before us is toupon now
be considered.

“settled since the time ofIt been Hobart,has that a mere
not have consideration towillvoluntary courtesy anuphold

Hob.Brathwait,v. 105. BartholemewLampleighassumpsit.”
it20 Johns. 28. For is notJackson, reasonable,v. it has been

do aman should another andkindness,that onesaid, then charge
Osbornev. 1Rogers,him a Saund.recompense. 264.with (n)

isexecuted and not1. A consideration sufficientpast, to main­
ittain an unless moved awere by precedentassumpsit, request,

But a benefitand so laid. where derives from the con­party
tosideration, sufficient,it is because aequivalent re­previous

Ibid. A be from theimplied beneficialquest. request may
thenature of the and circumstances of theconsideration, trans­

243.action. Hicks 10 Johns. And it isBurhans,v. the
of the the evidenceprovince to determine from whetherjury

a can be inferred not. v. 14promise Waring,or Oatfield
188. of for another,Where one 'a sum moneyJohns. pays

the to theagreesand other afterwardsanywithout request, pay­
this is to toment, a do so. Theequivalent requestprevious
to hisbenefit the toconnected with express promiseparty, pay,

46VOL. XXI.
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to a v.deemed Dotybe Wil­request.must equivalent previous
584,1 585.Caines,v.son, Rogers,Johns. 378. Livingston14

thebeneficialcase,In the services bywerepresent performed
and such,for Mrs. she them asGardner, recognizedappellee

the to in isa bill for them. Therebringand appelleerequested
afrom both and awhich previous request'then evidence promise

ofand think the decision of thewe pro-be implied, judgemay
correct.bate was

claim for matterthat the services thebeing onlypointThe
for the isa reason the oneas which-theappeal, onlystated
to thecontest,a has been settled forhas right appelleeappellant

188.Mathes v.of Bennett, Adm’x, pagein the case supra,
Decree affirmed.

Osgood a.v. Blake &

town-meetingrequired of a giventhat notice should be bystatutetheWhere
warrant, atcopies place meetingthe one the ofof and oneup two atposting

meeting;thedays day generalfifteen before of and apublic place,some other
provided,the isstatute of that when time to be reckonedprovision of the State

date, done, done,any date,the time of actany day,act or such orday,from
done, computation.is shall not be included in suchsuch actday whenthe

warrant, posted up Monday,on theHeld, copya of the two weeksthat before
held,meeting was be was inTuesday the to not season.on whichthe

copies posted on theof the of such warrant was inside of the dooroneWhere
held,meeting be thenwas to and the door was locked and keptthewhere

Held,day meeting. postingthe such aof that wasuntil the not a'locked
spirit statute,the of the and that the notice wascompliance with insufficient.

charges expenses, meetingtax, pursu-adefray town voted at held into andA
notices, illegal, provi-is notdeficient and does come within theance of such

taken,person’stax; propertyan a islaw as abatable and if or hissions of
arrested, same, bring againsthis thebody mayto collect the he action therefor

action, trespass proper remedy.such is of The statuteIn a formselectmen.
requiring only broughtthat an action on shall cir-the case be under certain
cumstances, not applydoes .to a case of this kind.

selectmen,taxes, by competentwarrant for the collection of a board ofA issued
assessments,containing legal and someseparate areand distinct some of which

illegal ones.illegal, may good for thelegalhe for the andassessments b.ad


