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to a v.deemed Dotybe Wil­request.must equivalent previous
584,1 585.Caines,v.son, Rogers,Johns. 378. Livingston14

thebeneficialcase,In the services bywerepresent performed
and such,for Mrs. she them asGardner, recognizedappellee

the to in isa bill for them. Therebringand appelleerequested
afrom both and awhich previous request'then evidence promise

ofand think the decision of thewe pro-be implied, judgemay
correct.bate was

claim for matterthat the services thebeing onlypointThe
for the isa reason the oneas which-theappeal, onlystated
to thecontest,a has been settled forhas right appelleeappellant

188.Mathes v.of Bennett, Adm’x, pagein the case supra,
Decree affirmed.

Osgood a.v. Blake &

town-meetingrequired of a giventhat notice should be bystatutetheWhere
warrant, atcopies place meetingthe one the ofof and oneup two atposting

meeting;thedays day generalfifteen before of and apublic place,some other
provided,the isstatute of that when time to be reckonedprovision of the State

date, done, done,any date,the time of actany day,act or such orday,from
done, computation.is shall not be included in suchsuch actday whenthe

warrant, posted up Monday,on theHeld, copya of the two weeksthat before
held,meeting was be was inTuesday the to not season.on whichthe

copies posted on theof the of such warrant was inside of the dooroneWhere
held,meeting be thenwas to and the door was locked and keptthewhere

Held,day meeting. postingthe such aof that wasuntil the not a'locked
spirit statute,the of the and that the notice wascompliance with insufficient.

charges expenses, meetingtax, pursu-adefray town voted at held into andA
notices, illegal, provi-is notdeficient and does come within theance of such

taken,person’stax; propertyan a islaw as abatable and if or hissions of
arrested, same, bring againsthis thebody mayto collect the he action therefor

action, trespass proper remedy.such is of The statuteIn a formselectmen.
requiring only broughtthat an action on shall cir-the case be under certain
cumstances, not applydoes .to a case of this kind.

selectmen,taxes, by competentwarrant for the collection of a board ofA issued
assessments,containing legal and someseparate areand distinct some of which

illegal ones.illegal, may good for thelegalhe for the andassessments b.ad
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till ofa and detained he all theBut where is arrested pays assessments,person
broughtit is defence to an that the warranttherefor,no action contained some

legal.assessments that were

legal might given injury,On a trial before a such assessments be evidence in
damages; agreereduction of but in case thewhere the Court arethat,parties

damages,that the for more than nominalof defendants are liableopinion
judgment judgment. shall willbe entered for a the Court ordersum,specified
according agreement.to the

for assaultan and false toimprisonment allegedTrespass,

have been committed on the November,of 1846.day27th
Each defendant the aissue, withseverally pleaded general

brief statement, Raymondthethat defendants selectmen ofwere
in said ;for the 1844 that thecounty year then,plaintiff longwas

andbefore, ever hadsince an inhabitant of saidbeen, Raymond,
and liable to be such;taxed as that assessedthey againstlegally
the taxes for that to the sum ofplaintiff, $15.58,year amounting
and committed their list of made,taxes for that includ-year, duly

the said tax theing assessed theiragainst warrantplaintiff, by
in due form of Welch,to James collector of taxes for saidlaw,

for andthat said dueWelch, given noticeRaymond year, having
to the and the to theplaintiff tax,saidneglectingplaintiff, pay

of said arrested thevirtue onplaintiffwarrant saidby legally
November,of for the of ;27th said taxnon-paymentday where-

to him saidthe the sum ofupon plaintiff paid $15.58, and
more forcents said costsWelch’seighty-three legal upon said

in all thewarrant, sum ofbeing $16.41, and was thereupon
is the same assault anddischarged, which trespass, imprisonment,

and of said in said declarationmoney by plaintiff,payment
alleged.

the 1844,The annual in forsaid yeartown meeting Raymond,
of thea of the select-was warned by posting up warrantcopy

door of themen the on of the meet-calling the insidemeeting,
thethe and doorheld,to being-house meetingwhere waswas

then of thelocked and locked until the andmeeting,daykept
atanother of Blake’ssaid taverncopy upwarrant postedwas

; as onaforesaid,in said Raymond posted up,which werecopies
of the meeting,the before whichtwo weeks the wasMonday day

at inon A said saidmeeting-house,heldmeeting wasTuesday.
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ofonRaymond, pursuant warrant, Tuesdayto said the second
March, at chosen1844, the said defendants weremeetingwhich
selectmen of collector; andJames it wasand WelchRaymond,
voted to raise andthe to the chargessum necessary defray

of taxestheexpenses the State andtown, countyspecifying
the taxwhich town was ordered to and the whichraise, school

they were to and therequired raise, ordinary expenseslawby
of the as select-and actedsworn,town. The defendants were

estatemen for that ratableassessed the andandyear, upon polls
to beinhabitantsof the of said the thus votedsumRaymond

the 1stand onraised, was,theassessed whoplaintiff,against
liableof andinhabitant of saidday anApril, 1844, Raymond,

to be taxed thanno moretherein, the sum of $15.58, waswhich
his of orderedtaxes,the andproportion State, county, school

atand asto be said votedrequired and of the taxesraised, town
Batchelder,said defendants,of said Blake andmeeting. Two

forelectedwere as suchduly selectmen of and actedRaymond,
the on the1844. The calledyear ending March, said Welch

his re-to assessedplaintiff him,said tax andagainst uponpay
to the warrant,arrested him of saidfusing same, virtuepay by

and detained thehim the said and costs,until he tax wholepaid
toamounting $16.41.

theThe that the atcontends, town whichplaintiff meeting
collector,and theselectmen,defendants chosen said Welchwere

the voted toassessed,taxand the to was waswhichmoney, pay
because itand itsraised, void,was wasproceedingsbe illegal,

thethatlaw, and proceed-not warned as required byproperly
act inin to as selectmen assess-of the defendants assumingings

tothe taxes and them their saidwith warranting committing
to saidfor and andcollection, void, gaveWelch were illegal

or to arrest thetaxes,no in to collect saidWelch lawauthority
him.the the taxfor of assessed againstplaintiff non-payment

The statement of the and facts agreedwasforegoing pleadings
bethe also that shouldto agreedby parties. They judgment

interest,rendered the for the andfor sum ofplaintiff, $16.41
theor for nominal or for to thedefendants,damages; according

of the case.this court wholeopinion upon
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French, for the defendants.
1. We ofcontend, that the Ray-defendants were selectmen

mond, both de and had1844,and de for thejure, yearfacto
theirto assess a tax the and issue war-authority upon plaintiff,

defendantsrant for its of thecollection. The case finds that two
in ch. Stat. theywere selectmen and Rev.1843, 34,6,by §

incontinued and theirin officeuntil others chosen swornwere
stead. ofvirtue theirselectmen,then eitherThey bywere

theelection of construe statute1843 or the court willfor1844,
so that no a valid election.can for ofoccurvacancy want The^“act two of theof select-selectmen is Asufficient. majority
men shall be in cases.” Rev. Stat. ch.act alltocompetent

2.34, defendant does notAnd the of the thirdsignature§
render it henor if not amake him a wereillegal, trespasser,
selectman. The act undercollector fromlegalwould authority
the others, and the of the third bewould immaterial.signature

v. 12Hanson, N. H. 284.Hayes Rep.
The todefendants, had issue athen, warrant,legal andpower

the not,whether annual was or to assess themeeting legal State,
,•and Rev. ch. 343,school taxes. Stat.county, Stat. of§

19. the1848, ;313 3 N. H. Andp. warrantRep. distinguish-
in the the assessedusual form taxes ordering between ofby the

and town,State and of the and statute forby schools,county,
valid It aa tanto. justifywas would distressauthority pro or

the orand a detention of untilarrest, property person, pay-
ofment the taxes assessed. It be asmay regardedlegally

to collect the taxesseveral warrants several Brack-respectively.
3 is ourett N. H. 20. It forWhidden,v. Rep. enough present

defendants andhowever, selectmen,that the were hadargument,
to that the as isassess andtaxes, plaintiff, admitted,authority

awas taxable citizen of the town.
2. that ancontend,We the wasremedyonly byplaintiff’s ap-

“ forSelectmen,for causeanplication good shown,abatement.
abate them or their predecessors.”tax assessedmay Rev.any by
ch. Court ofStat. the Common44, two,1.» section Pleas,By§

on areor refusal of authorized toneglect selectmen,the make
such order asthereon justice may require.

*46
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isaestablished, rightThe that newis wherewellprinciple
foratime remedycreated the same giveswhich atstatute,by

Variousan must beit,of that pursued.infringement remedy
Inhabit-be v.Gedneyof this found.illustrations mayprinciple

309; T.ants 3 Andover and Corp.Mass.Tewksbury, Medf.of
; 4 lb. 527.;40 H. 339v. 6 Mass. 1 N.Gould, Rep.

98, appliedPick. wasDanvers,In v. 6 the principleOsborn
Massa-a ofbar. statutethe case at Byto a case toparallel

be over-a shouldthat,chusetts it whenever personwas provided
to themightrated hetax, applyin the assessment of any

refused,ifabatement, andmake a theyassessors to reasonable
whoSessions,to be to the Court Generalmadewas ofcomplaint
hisitand held that thisauthorized to washim,were relieve was

the wasof Massachusetts casesTheonly remedy. principle
Parker inthe Chief Justice Walkerinfully recognized ofopinion

statute ofv. 8 H. 169. The NewCochran Rep.N.¿-a.
thatarose,case whenin force thatHampshire providedwhen

abate,the they mightselectmen should overvalued property,have
“ (inthere&c. Parker Thesays, Massachusetts)Judge remedy

in for overvaluation,”for is that this Statesimilar tooverrating,
“he the of Com-and to that the of Courtproceeds powershow

mon Pleas to extend all cases an indi-abate, does not to where
overrated,”vidual is his turns theand opinion clearly upon

limited theextent of the of andselectmen of the courtpowers
“to Heabate. further Since this tax aassessed,wassays,

different mode of the invoice has been theandtaking adopted,
of the Pleas to abate,Common ex-authority perhaps thereby

tended.” His in that case is based thereasoning upon assump-
tion if thethat, statute abatementremedy by were applicable,
no other could be to theremedy open plaintiff.

the RevisedBy Statutes, which constitute 'but theact,one
abatementremedy of taxesby extended. Thewas selectmen

were authorized to abate onetax, as is remarkedany and, by
“of the committee in the the theofengaged revision, power

court seems to be as broad as that of the Fox’sselectmen.”
Town 90.Officer, Thep. same statute creates thethen, which

theof selectmen inauthority the of taxes,assessment provides
an adequate equitable for in itserror exercise.remedy any
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The but nominal damages,here could at most recoverplaintiff
been ahavewere the is admitted toaction for hesustainable,

fairtaxable citizen of and have but his propor-to paidRaymond
13 lb.524; 342,tion of the N. H.9public expenses. Rep.

343. the technicalAnd the court towill not be enlargedisposed
of to aright maintain suits competentfrivolous whereparties

”“ intribunal is to rela-vested with make such orderauthority
“tion to the of their assubject may require.”justicecomplaint

Indeed the intention theof the is altera-manifest,Legislature by
tion of the the ofstatute at The decision v.revision. Walker

the seenCochran, made in and statute of 18271836,was was
to be to anto selectmen or giveentirely inadequate protect

and for theover-taxation.equitable summary Uponremedy
inrevision, therefore, the to the abatement ofregardprovisions

taxes altered.were conferredAmpleessentially powers were
selectmen to orupon correct errors of theirthemselvesany

and as their duties were of a nature to renderpredecessors,
errors itunavoidable, intended that thewas remedy against

uniform,them should be and that should not bethey subjected
theto and trouble of defending actions ofexpense trespass.

in the nature of to theRedress Common Pleasappeal was
therefore the statute ofby 1842, itprovided which, while gives

“the such a ascomplainant judgment justice atmay require,”
the same time to selectmendesigned actingwas protect uprightly

of anin the official from thedischai’ge embarrassing vexa­duty
tious thatsuits of class of men found invery contemptible every

use tomeans evade the ofwhocommunity, every theirpayment
offair the ofThecharges.proportion public legislationpolicy

to takehas been the harshness of therecently common-lawaway
and to themodes of redress interests of defendants asprotect

as remedies.by equitablewell plaintiffs,0 substituting
3. can be maintainedcontend, that if actionWe any upon

these it easefacts, must be and not trespass.
“180, anthat action12, ch. it isStat.,Rev.By provided,§

theon case and no commencedother, against sheriff,shall be any
forcoronor, officer,or other damagesdeputy-sheriff, any arising

from or his office.”default misconduct inany
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The that thecase showsthedefendants here andwere officers,
than theirplaintiff has themactionno other cause of against

“ ” “default selectmen,or Beingmisconduct in their office.”
oyer-taxedas aselectmen issued war-or ratherhim, theythey

rant for too an amount.large
term,In Sills 1846,)v. DecemberSoyt, (Strafford County,

in tookan action a sheriff whoof bonisde againsttrespass asp.
did notnot the that this statutedebtors, itproperty held,was

no toand for because the was partyapply, good reason, plaintiff
Athe strangerAs to act not official.process. him, the was

him,took his no of againstproperty, haying processappearance
and the treatwell him as aplaintiff might stranger.

This Chancellordistinction is isobvious and illustrated bywell
“Kent. under an executionIf'a marshal of United States,the

in theoffavor the seize personUnited States shouldagainst A.,
toor of then haveB., pro-the State courtsproperty jurisdiction

1tect the and invaded.” Kent’ssoperson illegallyproperty
it be other-Com. 410. If the against B.,process were would

wise.
there an relation theHere official Thebetween parties.was

atheir oath of office to assess taxdefendants were bound by
nonethe It cannot be that butagainst argued,plaintiff. surely

acts can be and that selectmenofficial,strictly legal, whenever
theirdo act thething amiss,any although generalwithin scope

under theirof their to be hands andduties, official,purporting
as unofficial.seal as be treated Suchofficers, neverthelessmay

there nolead to that can be suchmust theargument absurdity
“ theor in and so statute beas default misconduct office,”thing

it areNor can be contended -that selectmen notmade void.
theare so in statute.styledThey everywhere Chap-officers.

theter 34 of the for electionStatutes,Revised which provides»
“of Of ofselectmen, has for its the choicetitle, town officers.”

collector,On trial and the thisa former thebetween plaintiff
then thatraised but not decided. It suggested,was waspoint

that of Sillsit but no case v.decided,had before been except
thatcontended,to it. It therefound analogousSoyt, was was

the statute to be tothe of only applieddesignedwasprovision
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thethe case of and tolike,sheriffs and someremedy special
ofsuffered actions debt them.bringinggrievance by against

But letter andbelieve both the of the act to thiswe spirit apply
thatcase, and no fear thehave Court will themselvesbring

“the ofcondemnation those asidewithin set the theirwho law by
traditions.”

for theStichney Tuclc, The weplaintiff. position whichf
thatis,take the attown-meeting, defendantswhich-the were

chosen andselectmen, collector,and James theWelch wasmoney
to bevoted andraised, void;and itswas illegal proceedings

that the in asof the defendantsproceedings to actassuming
selectmen in theirthe taxes and themassessing committing with

to thewarrant collector for andvoid,collection, andillegalwere
togave Welch no or toin to collect said taxesauthority law

arrest the thefor of the tax assessedplaintiff non-payment
him. contend, that theagainst We illegal:town-meeting was

1. Because the thewarrant notcalling meeting was posted
at least fifteen before the theup ofdays meeting.day

2. theBecause a of notwarrant at thecopy was posted up
ofplace meeting.

The Rev. Stat. 32,ch. that the40, selectmenprovides,§
an attested ofshall such warrant at theuppost copy place

and a at town,like one other inmeeting copy public placeof
ch. 1,before the of Rev. Stat. 25,days meeting.day §fifteen

that is to fromjvhen &c.,time be reckondprovides, any day,
the done in com-such act is shall not be included suchwhenday
putation.

In this ease the of the theonwarrant werecopies posted up
the onbefore of the meetingtwo weeks whichMonday day was

in the the onTuesday. Excluding Monday, daycomputation
Which and there bewere fourteenthey up, onlyposted would

the meet-that the of thebefore daydays copies posted upwere
make the meetingThis To legal theywas insufficient.ing.

before the asmeeting,fifteenshould have been daysupposted
194;al. 6et N. H.the v. Piercestatute Nelson Rep.requires.

al,etH. 182;6 Saxton v. Nimmsv. N.Page,Cardigan Rep.
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61;12; Williams, Thayer14 Mass. 320 State v. Shep. Rep.
et 112.Stearns al. 1 Pick.v.

tbe of theThe second to that nois, copymeetingobjection
mean-at the of thewithinup meetingwarrant was posted place
of theA on the insideof the statute. wasing copy posted up

andoutside,not be thoseit could seen and readdoor bywhere
until the meeting.then locked and lockedthe door was kept

Theas thenot such a statuteup requires.This was posting
' Postingthe is to notice of the meeting.of statute giveobject

as ifthebe seen no and is sameit cannot noticegiveswhereup
atit not all.was posted up

outtheIt is incumbent in order to makedefendants,upon
to of the statutetheir that all the requisitionsshowjustification,

; chosen select-have been thatwithcomplied lawfullywerethey
and the tax themen authorized to assess plaintiff,were against

et als.Aikenand that held in v.collector. So TuckerWelch was
town-meetingN. H. and cases there cited. The131,7 Rep.

at theas thelaw,not allrequiredbeing'warned by proceedings
and void.illegalmeeting were

the and in such cases.is usual action Wal-properTrespass
8 ;et al. N. H. 166 Pike Sanson et al.ker Gochran v.v. Rep.

491; 13 H. 342.141;11 N. H. N.9 N. H. Rep.Rep. Rep.
It is in that of the defendants select-said, defence, two were

men, and hadof their election in as1843,virtue authorityby
the and issue theirsuch to assess a tax warrantupon plaintiff,

for the collection. In of this Rev. Stat.rely uponsupport they
—6. Our to that34, is,ch. answer§

thatnot be sta-1. That such is the construction to put upon
; 'not their officesindefi-tute it does mean that are to holdthey

if in their Thelife, no others are chosen place.nitely, during
in the“All officeuntilis, shall continuetown-officerslanguage

untilandtown-officers,next*annual for the choice ofmeeting
con-shall be chosen and in The fairothers their stead.”sworn

in officeto that that are to continuebe upon is,struction put they
at the next-are chosen and in their steaduntil others sworn

the ofused,If those notannual wordsmeeting. authoritywere
of theas as thecease soon day meetingthe selectmen would
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result,It to such a that thoseoccurred. guard againstwas
That this the true construction bewere used. is to putwords

considerthe think evident when westatute, willupon we appear
ch. 32,the statute 1,whole that Sec.upon provides,subject.

be thethat the annual shall holden onof townmeeting every
thesecond of March choice townTuesday annually, for of officers.

34 shallthat at annualChap. provides, town the. meeting,every
choose selectmen in officeofficers,and other continuewho shall
until the next inannual and until others are chosenmeeting,
their stead. These that the intentionstatutes andshow object
of the thewas, annual,law that elections should be and the law
cannot be evaded to If overchoose. holdby neglecting they
one ifthe same noyear, will,they upon principle, twenty years,

areothers inchosen their stead. Sec. ch. for1, 36, provides
“vacancies in town no annual shallfilling whenoffices, meeting

have been holden for the offices,choice town or no choice hasof
“made,”been the town choose such officers at legalmay any

”for that that there hasmeeting whenclearlypurpose; implying
no annual or choice made at the annual meet-meetingbeen no

\there is ina the office.ing, vacancy
toA second this of their defence ifis, that theanswer part

1843,defendants of their election invirtuewere'selectmen by
had no to assess collect the tax ofand therightthey plaintiff,

because there no of thewas vote the tax.legal town authorizing
The the.vote thebeing raising totown-meeting illegal, money,

the It isassessed,tax was illegal.which was thatpay necessary
be the in orderthere should a vote tolegal raising money justify

the selectmen in and a tax. v.assessing collecting, Pickering
141;et N. H.al. 11 N. H.Pickering 7 209. Se-Rep. Rep.

lectmen cannot assess unless are authorizedtax,any they by
or a of the to v. et al.law vote do so. Stetsontown Kempton

13 272; 144;Mass. 15 Mass. 5Kennebec,Philbrook v. Shep.
; 166; 272;196 8 H. 13Walker Gochran et al. N. Mass.v. Rep.

15 144;Mass. 3 N. H. 20. TheWhidden,Brackett v. Rep.
selectmen assumed of and can-1844,to act under their election

notnot 1843. James Welch wasfall back on their election of
beif thatcollector, and else wouldwereevery thing regular,

fatal.
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Another. of defence that theground is, plaintiff’s only remedy
was an forby under ch. 44.abatement, Rev. Stat.application
Our answer to this is, that the contended forobjection principle

to cases ofapplies overvaluation or and notonly overtaxation,
to cases thewhere assessment of the tax casesis Theillegal.
cited the defendants from 1N. H. ibid.by 399, 527,and 4Rep.
do tonot this case. that theapply is,What we ofcomplain
selectmen have done had nowhat in to do.lawthey authority

have assessed a taxThey the and causedillegally against plaintiff
him to be for not it. Theirimprisoned paying beingproceedings

do not them.void, There can be no abatement inprotect such
It is not acase. case for abatement. The doesproper plaintiff

that thenot defendants but thatcomplain have overtaxed him,
have taxed him.they illegally

think theWe authorities thissustainabundantly, position.
;v. Cochran et 8al. N. H. 166 Stetson v.Walker Rep. Kemp-

272; 144;13 Mass. 15 Mass. Littleton, Burnham,v. v.Lihy
Merrill et al. 10 Pick. 543 Preston 12Boston,v. Pick.City of
7; Boston and Sandwich Co. Boston,v. 4 Met.CityClass of

Power Co. 9181; Boston,Boston v. Met.CityWater 199.of
itIn none of these cases ever that thewas pretended proper

an an fortax, was an abate-illegalagainst applicationremedy
thement. The decisions based that thewere upon principle,

in and the tax andassessing collecting void,wereproceedings
not thedid officers. our statute authorizes anThoughprotect

infor an abatement of taxes and an certainapplication appeal
it never understood or to to thecases, wasyet intended apply

of an tax. In case there is tocase suchillegal nothing protect
not acted to and it islaw,the selectmen. have accordingThey

the same as if had acted anywithout what-just they authority
ever.

itIf a of an tax,theperson illegalfor abatementmay apply
Adoes not is histhat remedy.follow thatmeans, onlyby any

the Thatman have for sameconcurrent remediesmay injury.
thestatute not intended remedywas to take common-lawaway

in the sta-action in iscase of an tax. There nothingby illegal
thetute shall bethat an for abatementproviding onlyapplication
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in ch. that16, 45,such cases. Sec. collectorsremedy provides,
of taxes or action reason ofshall not be liable to suitany by any

or of the of the or of thetownirregularity illegality proceedings
selectmen. if it had been the intention of theNow, legislature
to extend itselectmen,the to wouldhave beensame exemption
done in it is done interms, as Massachu-undoubtedly express
setts. Without that be liablestatute, collectors for col-would

an tax, and the collectors arelecting fact thatillegal exempted
and are not, that it not thegoesselectmen to show wasstrongly
intention of the to selectmen.legislature exempt

Another of defenceground is, that if action can be main-any
tained ;facts likeupon these, it be case and notmust trespass
and ch.12, 180,sec. thatRev. Stat. is referred to in ofsupport

Ourposition. to that thatis,answer the section refersobjection
to officers;executiveonly sheriffs, andconstables,coroners,

other officers of the same character, and not to such officers as
selectmen. The of the tolaw was sheriffsobject protect against
the action of todebt, which used be them. Inbrought against

held,Sills it thatv. wasjHoyt, would lietrespass against a
sheriff took not thewho debtor’s. But itproperty is said theby

“todefendants, in reference that case, A took hisstranger pro-
no ofperty having appearance process andagainst him, the

treat him as aplaintiff might well is theWhat differ-stranger.”
ence a void andbetween no atprocess all ? One ofprocess the
elements of a void is that it affords noprocess to theprotection
officer itacting under andit, is the same as no at inallprocess
that respect.

It is contended the defendants that theby can reco-plaintiff
ver nominalonly if he at 9 H.can recover and N.damages, all,

524, is referred to.Rep. We contend that the ofprinciples
that case do not to this. In that case the taxapply was legally
assessed, and the it; theand,was boundplaintiff to thoughpay
collector was not to him awasduly qualified, yet goodpayment

of thedischarge tax, so it Inthat could not be collected.again
that case it is thethat if the taxheld, illegalexpressly were

should recoverplaintiff the full amount.
VOL. XXI. 47
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theEastman, J. requireThe raised casethisquestions by
examination of witha has beenwhich watchedsubject, always
much the highestThe of taxation is one ofjealousy. power

asattributes of and the citizenaffects the ofsovereignty, rights
existenceas other. It theis also oneintimately whichany upon

of a courtsgovernment in a measuregreat and whiledepends;
feel themselves bound to no objec-to frivolousgive countenance
tions on inthe aidof the and to render allpart tax-payer, proper

thethatoutcarrying the to seelaws, are also calledthey upon
of therights citizen are not hisnorinvaded, propertyimproperly

taken without ofprovision law.
The annual of in 1844, attemptedtown-meeting wasRaymond,

to be called thatthat enacts,of the statuteby whichprovision
“ the selectmen ofaddress their to the inhabitantsmay warrant
the town, to casequalified affairs; theyvote in intown which
shall an ofpost attested of at theup such placewarrantcopy

andmeeting, town,a like in theat one othercopy public place
fifteen before ch. 4.32,the of Rev. Stat.days meeting.”day §
Two attested are to be one at the ofcopies posted up: place

and one at some other in Themeeting, evi-town.public place
dent of the to the of theis, have noticesobject meetinglaw
made as that allas circumstances require, whopublic reasonably
are interested in contained in thethe warrantsubject-matters

have the the if fit.of seemay meeting,privilege attending they
The clause that theof the statute seems also to presuppose

one;of the infor,shall be aplace fixing uponmeeting public
the ofother is to it somethe beplace where copy posted, speaks
“ other public place.”

In the case thebefore it that of wasus, copiesoneappears
the inside of of thethe door whereupon meeting-houseposted

; locked,then andthe to be held the door wasmeeting was that
thelocked till the of thekept day meeting. Literally speaking,

theofstatute was this manner copy,postingwithcomplied by
ofat thethe placebecause of the warrant upwascopy posted
oris bebut the act to regarded,so far as the ofmeeting; spirit
asthereconcerned, might justthe inhabitants of the town were

suchTo recognizebeen nohave up.copy postedwell whatever
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a course of as a the beprocedure statute,with wouldcompliance
a that lead toadopting aprinciple might ofcomplete usurpation

on thepower, of town officers and their friends. thepart By
“aslaw," it astands,now be thetown-meeting may bywarned

inselectmen, when, their bethere occasion there-shallopinion,
for.” Rev. Stat. ch. 1.32, the theAnd inhabitants of town§

bemay notified of the a addressed to them,meeting by warrant
and as is incopies sec. aboveposted, provided 4, Nowquoted.
if one- be at the of on thecopy may insideposted place meeting
of the door, and thethat the samelocked,kept by principle
other be theat other oncopy may someposted public place,
inside of locked;the door of some and androom, that kept
thus none would thebe informed of the select-meeting except
men, and such as Infriends toparticular chose notify.they
this a secretway be old or theirheld,could themeeting officers

ofappointees elected, taxes could be letterand thevoted, yet
the belaw It is that suchwith. notstrictly complied probable

statea of things would be tolerated along without revolution,
nor is it to bemeans that theby any selectmen con-presumed

act the coursetemplated did;any by taking whichcorrupt they
still a moment’s show,reflection that to hold suchwill a warning
to be be thewould andlegal virtually overriding statute, might
lead the ofto most mischievous consequences.

But ofis still another to the thistheje objection warning
of the not inThe dueupweremeeting. copies postedwarrant

The that be fifteenseason. law requires they upput days
of And32,the Rev. Stat. ch. 4. theday meeting. §before

are is be inon not to reckoned thewhich they posted upday
“; tofor time is be reckoned fromwhen any day,computation

time forcedone,or the of act either ofdone,actdate, any by
made,of contract hereafter suchor virtuelaw, any day,by

not be includeddone,or such act is shall indate, the whenday
25.ch. These1, copiessuch Rev. Stat.computation.” §

two before the Tuesdayon the weeksposted upwere Monday,
thethe held. Excluding Monday,on to bewhich wasmeeting

butthe on there remain four­which wereday they posted up,
of theteen the of In the casemeeting.daybeforedays Graf-
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ton Bank al.,v. Kimball et selectmen of Haverhill, decided
about itsince,two is believedyears that this identical question

;considered and that itwas therewas decided that a warrant
on weeksposted two theMonday, preceding on whichTuesday

the held,was to be not inmeeting was and theseason, that
of a held indoings ofmeeting, suchpursuance a werewarrant,

This.illegal. then, whichmeeting, was in inheld Raymond,
March, 1844, and void. Allwas theillegal officers that were
then chosen their officesheld without law;of and noauthority
vote raiseto thewas inhabitants ofbinding upon themoney

or could thetown, be and foundation for theproper legal assess­
ment of tax. Even should it be held thatany of the select­two
men were in office, virtue of their election inlegally by 1848,—
which notshall at this timequestion we to consider,'stop —'the'

is not obviated; thedifficulty because vote to raise the money
to the and of thedefray charges expenses town, entirelywas

and, as aillegal, theconsequence, tax assessednecessary upon
it so, for the selectmen could not assess a taxequally to raise

Or if the selectmenvoted. couldmoney illegally in any way
as de thatfacto,be officers notwould relieveregarded them.

Officers de are sometimes in acts;protected doing legalfacto
heldbut it has never been that could be inthey justified doing

aacts in themselves Even collector deillegal. facto, notwith­
the of in offavor that ofstanding law classprovisions officers, is

for the of him,answerable value taken thewhen taxproperty by
Cavis 9Robertson,has been v. N. H.granted.illegally Rep.

Without, intotherefore,524. discussion of theentering any
State,of the and school taxes, mustcounty, we regardlegality

to thethe tax assessed and of thedefray charges expenses town
for that as and void. Have theillegal defendants,year, then,

?sufficient answer to this actionany
It is said that the action cannot be thebecausemaintained,

abatement ofwas for anonly remedy byplaintiff’s application
taxes;his thethat Revised theStatutes have enlarged powers

of the selectmen and incourt this and an ade-givenrespect,
in all cases. ofhowever,A carefulquate remedy comparison,

the of the the1827,act of Revised Statuteswith provisions
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isthis that thisupon will, opinionwe showsubject, apprehend,
infounded were1827,the the selectmenact ofByerror.

“ theirto abate assessedempowered as thoseany taxes, bywell
theas for•predecessors ofby themselves, applyingany person

same, be shown.”sufficient reason abatementprovided for such
N. H. of theLaws, 14. The(ed. 559,1830,) p. provision§>

“Revised for goodStatutes is in Selectmen,these words:
cause or theirshown, abate tax them pre­assessedmay any by
decessors.” areStat. ch. the statutesfar,Rev. 1.44, Thus§
in substance the thesame. There ofis no enlargement powers
of the themselectmen Both actsthe giveRevised Statutes.by
full to abate cause shown.in allpower cases, beinggoodupon
The ofact to the1827, selectmen, pro­thisafter giving power

that,vides in becase abate, mayof their refusal to application
“made to the toCourt of arePleas,Common who empowered

”make such ;order in pro­the requireas maypremises justice
vided the ofnoticebe made nine months afterapplication within

“the assessment; Com­the Court offurther,and thatprovided,
mon Pleas shall not astaxes,have to abate topower any except
such articles and as the theselectmen,matters ofhaving power

shall, in the ofvaluing, court,said have overvalued,judgment
and to sums anas set of fordown notby doomage givingway

where theinvoice, doomed unable an in­to giveperson was
N. H. Laws,voice.” above it will beThisquoted.. proviso,

observed, confines the court classes ofto the to twoapplication
cases: thefirst, the to value thepowerwhere selectmen, having

it;have hassecond,overvalued aand, whereproperty, person
been inwhen, fact,doomed for not an he wasinvoice,giving
unable to one. Let us see the matter standsgive uponnow how
the theRevised for to Com­Statutes. The provision applying

ormon if shallforth, neglectPleas sets that the selectmen
“refuse to make the abatement conceivingdesired, any person

con­thewithaggrieved, havinghimself provisionscompliedfirst
ninesec. ch. of this4, 41, title,tained in monthsmay, within

toafterwards,of such notnotice tax and apply by petitionafter
makethe shallOommon Pleas in same county,of whothe Court

44,ch.thereon asorder shall Rev. Stat.justice require.”such
47*
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Í3, that theseen,it will besection,2. The of thisproviso§
“ contained inthemust have provisionswithapplicant complied

is referred is as41, to,41.” ch.4,sec. ch. This sec. which4,
“ shall exhi-All liable to be taxed in such townfollows: persons

the the time and by them,bit to atselectmen, place appointed
true of thea accountor pollssuch application,upon personal

either in theirtaxable,are there ownand theyestate for which
theif either of select-oath,or onotherwise, byright required

the administer.” Thisof selectmenoath eithermen, maywhich
the inhabitants toto thesection relates requisition uponsimply

in itfor the mannerand whichinventories,in theirgive provides
— thosebut one class ofshall be done. It embraces tax-payers,

thehence, second sectionwho in their inventories. Andgive by
of can have in their inventoriesthose44, givenwhochapter only

Allto the Court of Common Pleas for an abatement.apply
doomed,those areare from the and whoright;others excluded

anno for abate-or have remedywhether wrongfully,rightfully
of thethe the selectmen. ofment Thewillbeyond power

not that of theis coextensive with norcourt, then, selectmen,
ando Statutesthe Revised for allprovide adequate remedy

itof taxes. And atin the assessment is least a debatableerrors
fact,in the of thewhether, court thismatter, jurisdiction upon

been ofhas not instead theabridged, enlarged,subject by ope-
of the Revised Statutes. thisration wasProbably plaintiff

to the selectmen notdoomed. he or for anWhether applied
It is notdoes not that heabatement andappear. probable did,

if is that hehad,he it would not have suc-probableequally
no that his; taxes,ceeded as there is whensuggestion compared

town,of the were towith other citizens hisdisproportionate pro-
The Revised Statutes him no ofgive toperty. power appeal

the court, and his taxes could benot, therefore, abated. He
then havewould no an andagainst tax,voidremedy illegal
heunless could institute a suit the This heagainst selectmen.
do;could for the court to order anwhere have no authority

abatement a and if hetaxes,of is not hasremediless,party
been taxed he can obtain redress an action. State v.illegally by

;2 238­ al.N. H. et 8Walker Cochran N.v.Thompson, Rep.
H. 166, 171.Rep.
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But to thisthere is another brief but full position.reply
noThis tax is;was and void thereillegal require-andentirely

ment of ofa to an abatementthat forcompelslaw person apply
tax that is anda assessed of void.law,without authority
It is con­further that inasmuch as thecontended, warrant

intaxes,tained State,assessments for the and schoolcounty,
addition to the sum raised can be regardedfor ittown purposes,

several warrants,as some some illegal;of are andlegal,which
and this of the sustainedview to be uponissubject attempted
the Itof 17.Brackett 3 N. H.authority v. Whidden, Rep.
also 1843goes oftheupon the selectmenthatassumption two
could hold thoseover assessduring 1844, and consequently
taxes that did Innot theaction of town.require specialany

“Brackett av. it authorizingWhidden is that asaid, warrant
collector to collect beseveral taxes, assessed, mayseparately
considered as several warrants to collect the taxes respect­several

so that the be andively,” warrant forgood somemay purposes,
bad as to others; and thethis is the doctrine relied byupon
defendants to sustain them in But it is furtherthis position.
said in the same thatcase, an bearrestalthough may justified

virtue of theby done,be iflegal if morewarrant, nothing yet,
the beperson arrested of themoment ille­detained a virtueby

warrant, it is a so far fromgal then,trespass. decision,This
the ofsustaining views forthe is directdefendants, a authority

the the here theforplaintiff case,factsupon in thispresented
was detained in the taxplaintiff wholeuntil he paidcustody

assessed for all thinkand arrest. Wethe costs of hispurposes,
it clear that the defendants fail thisupon point.

Another thethat plaintifftakenposition is,the defendantby
has misconceived his he should haveform of and thataction,

casebrought and not trespass.
this1842,Prior into the of the StatutesRevisedpassage

times,severalcame under the of the Courtquestion consideration
that theand heldthen settled. Itmight be considered wasas

thehad as injury,his assessmentto treat theparty wrongfuloption
theorand declare in of hiscase, seizure propertyor to treat the
indeclareof andarrest his as of action,theperson ground
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166;al. 8 H. v.Walker v. N.trespass. HenryCochran & Rep.
al. the of v.Sargent & 13 N. H. 321. In case HenryRep.
al. asSargent & the instituted the defendantssuit was against

selectmen. been andThe had arrested and imprisoned,plaintiff
the tax. for the illegalbroughtCase wassubsequently paid

taken,assessment of the and the that thetax, wasexception
The Court heldaction should have been and not case.trespass

election;his thethat the had that he might regardplaintiff
inas and declareassessment the cause of thewrongful injury,

he treat the arrest as the actcase, or collector ofmight theby
declare inselectmen,the and trespass.

is haveit contended that the StatutesBut, changedRevised
the this and that case iskind,the form of in actions ofremedy

thatto be statutethe form Thelegal provides,only adopted.
“ an action the case and other be commenced againston no shall

officer, forsheriff, or othercoroner, anyany deputy-sheriff,
from in office.”default misconduct hisarising ordamages any

12. of this statute180,ch. occasionRev. Stat. theProbably§
the befell sheriffs and theirarose out of thathardships frequently

ofon account actions of debt broughtbeingdeputies, against
thefor on final defaultsthem, and other whereescapes process,

held ifof debt to lie. the common a sherifflaw,action Bywas
officer,other to final arrest,or executeundertaking process by

ansuffer or should make anshould toescape, neglect arrest
histhe defendant he liable to anwas waswithin precinct,when

debt to the full of the andof amount originalaction judgment,
as in intocase,the action of to evi­gonot anywas permitted,

defendantthe situation and of the indence of circumstances
1048;2 2 126;of Bl. TermW.mitigation damages: Rep.

454; 271;6 2 454.Johns. Chit.2 Johns. Rep.
in thethat none but areThe fact executive officers specified

to the theseem indicate whichsection, legislatureobjectwould
view; thein it to of ahad that was to leave investigationopen

officers for officialall actions suchbrought anyagainstjury
to themintended shielddefault or misconduct. It could not be

themwhich should be withoutacts,from committedillegal by
Hillsin the case of v. Hoyt,or Thuswith voidprocess, process.
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December(Strafford, term, it that an actionheld,was of1846,)
betrespass might a sheriff forbrought against taking property

thenot debtor’s. The of thetaking an act done inwasproperty
his official but it no thecapacity, was with indi­againstauthority
vidual whose was taken. It notproperty was a default or mis­
conduct his office,within but an act the ofillegal without sphere
his office. Whether this section of the statute is broad enough
to include all officersnot executive, and selectmenconsequently

towns,of it is not ;here to decide inasmuch asnecessary these
defendants, assessed anhaving and issued antax,illegal illegal
and void warrant, come the inwithin the of decision Hillsspirit
v. theHoyt, ofprinciple which carried out at the Decemberwas
term, 1849, in in the case of v. Parker &Belknap county, Perley

als., selectmen of actionMeredith. In that wastrespass
and thebrought, case;it beentaken that should haveexception

the defendants relying the same clause of the statute thatupon
is made the foundation for the in this action. Theexception
Court held that was a form of iftrespass action, theproper

tochose it.plaintiff Theadopt there isquestion settled believed
to be like the oneprecisely raised here.

But the defendants further contend, that if are liablethey at
all in this action, it can be for nominalonly as thedamages,

has his fair theplaintiff paid of taxesonly ofproportion that
It be true, that he hasyear. no moremay than hispaid due

State,of the andproportion school and socounty, taxes, far the
holdargument might But he hasperhaps good. also, to hisgain

several dollars that were assessedliberty, paid illegally upon
inhim, of an and ofpursuance void vote the Itillegal town.

cannot be held that where taxes are from their foundation ille­
that thegal, others can arrest andany payment by justify

of an declinesimprisonment he toindividual, because hispay
fair such theof taxes. That is not doctrine ofproportion Cavis
v. 9 N. H. theRobertson, is defend­524, which citedRep. by
ants. In that case, defect in the taxthe consisted beenhaving
collected the chosen andby defendant, who was gavecollector

butbond, hadwho not taken the oath of asoffice prescribed by
statute. He decollector de but not andfacto, jure,was the
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Court that as more thanheld, inasmuch the had done noplaintiff
behis his the totax, collectorlegal againstpay damages ought

thatnominal But it is stated in the case,sameonly. expressly
if the tax had been assessed, the defendant havewouldillegally
been liable for the of thevalue the taken. Nor isproperty

Sargentdefendant’s sustained the decision of v.position by Henry
13 N.a., 342,H. is the defend­which also citedRep. by­ &

A is thereants. arefacts,certain whichqucere suggested upon
not with those in this canand haveparallel case, consequently

its decision.no bearing upon
decide theIf should that selectmen holdwe two of 1843 could

over and act the1844, defendantslegally during might, perhaps,
on trial before a in theevidence amount of thegive State,jury,

The,school in reduction oftaxes, case,andcounty, damages.
];hedoes not come before us buthowever, upon of afinding jury,

facts;an state of and the furtheruponupon agreed 'agreement,
shall be entered for thethat for the sum’ofplaintiffjudgment

;or for nominalinterest, or for the defend­damagesand$16.41
to the of the Court theaccording opinion uponants generally,

action can bethat the andsustained, thatHolding thecase.
thanliable for more nominalare damages,defendants judgment

for thebe entered toplaintiff,therefore theaccordingmust
Sargeantandfor the sum of interest. v.agreement, Henry$16.41

H. 342.a. 13 N. Rep.&­
theJudgment plaintiff.for

v. Chase.Bennett

is neces-pending,in of a former itgeneral, to a actionabatement,In sustain plea
action and the be the same in both suits.that the cause of plaintiffsary

he was theof the date of a of whichon the note, payeeWhere G., day promissory
and threeagainsta suit the same note,and commenced C. daysholder, upon

a inthe same: thatnote to B. and B. sued Held,thereafter indorsed the plea
factspending, set forth these wasof another action whichabatement, simply,

insufficient.


