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promise marriage, depositionaction for breach of of a byIn an was theoffered
defendant, deponentthe said plaintiffin which that she saw the hercome from

hand, proceedswith a in say,room letter her and then “andbrother’s to
frequently myhad in II took to be one I seenwhich letter brother’s closet.

letter,regardjudged in to the because I did itso not see there after this time.”
Held, quotation witness,opinionthat the in butwords were the of the and
inadmissible.

deposition, expressionin by plain-The also stated her an thesame witness used
tiff, added, supposed myshe hadand then “from which I dismissed brother.”

witness,Held, asupposition incompe-her was mere inference of the andthat
inference,; being given, jurytent that the the to the and notwords were draw

the witness.
testimony required speakgivingin their are not to such confi­Witnesses with

impressedin their minds. If the thedence as to exclude all doubt fact is on
assurance,positivedoes not rise to it is stillmemory, the recollectionbut

jury. depositionaweighed by the And where was offeredadmissible to be
“answer, you plaintiffand learncontaining question What did from thethis

Answer. I think she said heyourand after this interview1? was atsister
Held,pleased.” that thehe evidence was admissible.liberty go whereto

write, and has fixedseen an individual so the handwritinga haswitnessWhere
testify, in paperbe able to that his themind as to offered is in thehisin belief

question, hishandwriting person testimony competentthe inof is to be
by jury.theweighed

handwritingas to the of certain letters.question was made A witness testi-A
write,had seen the defendant and he thethat he believed letters to befied

cross-examination,On he stated that hadby the defendant. he seenwritten
often,times;ornotes two three he did not know how andwritedefendantthe

Held,writing; very writing.himhe was not near to whenread hisdid not
prove handwritingprima competent to the of theevidence wasthat the. facie

letters.
“ knowing theHe was toa contained this clause: factdeposition of witnessThe

W.,mortgaged bybeing to onedefendant now livesfarm on which theof the
$1200andbeing depo-deed, 28th, 1842, theJanuarydated the consideration

“ mortgageshad seen twoHeof another contained this clause:sition witness
sums in$525,$1200 notes for thoseupon farm and and thedefendant’s for for

Held, secondary and inadmissi-payees.”hands ofthe the that the wasevidence
of otherThat the existenceble. where the of itselfevidence offered discloses

incompetent, andevidence,higher secondary andthat isand which offered is
introduction.for itslaidregularlycannot be received until the isfoundation

are not admissible.opinions landregardof witnesses in ofThe to the value
“ sell fortestified, farm would notAnd awhere witness the defendant’sthat

incompetent.Held,$1800thanmore that evidencethe was”—
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that witnesses are ofEvidence and have been seenhabits,persons intemperate
to generalis not admissible their charactersintoxicated, for truth.impeach

generalmust be to theirThe confined for truth and vera-inquiries reputation
are toand not allowable as acts of immoral or criminal con-particularcity,

duct.

aman writtenWhere an unmarried with anup unmarriedkept correspondence
— Held,young age,of suitable who was not his relative that thelady evidence

jury,was to the from mightto he submitted which find acompetent they pro-
mise to marry.

athe breach ofAssumpsit, alleged contract.upon marriage
There counts relied in the declaration. firsttwo Theuponwere

mutual to in the usual formalleged marry uponpromises request,
of the thesuch that defendant on 1stcounts, and of March,

and before action married another Thebrought, woman.1846$
second mutual to incount a reasonablealleged promises marry

thein usual form of such andtime, counts, that a reasonable
time had since thelong elapsed; yet defendant, oftenthough

thehad not married plaintiff.requested,
thedefendant generalThe issue.pleaded
taken to the ofrulingsSeveral were theexceptions Court upon

ofand exclusion evidence. Anthe admission exception was
of theto the instructions asCourt, giventaken to thealso jury
The factsbranch of the case.one which theseupon excep-upon

in thebased, sufficiently appeartions will of theopinionwere
more at here.themCourt, lengthstatingwithout

for thereturned aThe verdict which the de-plaintiff,jury
set’ aside and trialfendant moved be a formight granted,new

error in the the Court.of And therulings questionssupposed
the motion transferredwere to this forupon courtarising

decision.

Tuck French), for thewhomwasStiekney (with plaintiff.$

forWells, the defendant.

Eastman, J. raised in this mostcase,areSeveral questions
can as thedecided,of be whichprinciples uponwhich readily

are We themof familiar will considerapplication.they depend,
court.in are sent to thisin the order which they
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The state-first torelates the of certainquestion admissibility
ofments a are forth takenwitness, byset in awhich deposition

the defendant. SheThe thewitness defendant’s sister.was
testified that she the roomcomesaw from her brother’splaintiff

“ tooka letter in her Ihand,with and letter,which (she says,)
be hadto one I I soseen in closet.brother’sfrequently my

the not it therein to because I did seeregard letter,judged
after this time.” marksThat is included in ofwhichportion

itand the Court ruled inadmissible.to,wasquotation, objected
think,This excluded,Theruling, we was correct. testimony

but of thethe the to theof inopinion regard identitywas witness
letter; thatand not resemblancebased, anywasopinion upon

the letter in the the one alluded to,hand andbetween plaintiff’s
did noirbut another and distinct thatfact sheupon matter, the

thesee letter in heragain might,closet. She perhaps,brother’s
ina letter herhave been had seento that shepermitted testify

closet; she the plaintiff comingbrother’s that afterwards saw
hand,letter in and that sheroom herfrom her brother’s with a

her after thatletter in brother’s closet time.did not see any
if couldis as far as she could and thego;certainly juryThat

statements,deduction the mightfrom theymake any satisfactory
it.do

also stated an used thebyThis plaintiff,witness expression
mythen “from I had dismissedadded, which,and shesupposed

to andThis of thebrother.” witness wassupposition objected
of' thethehere, too,' rulinginadmissible. And we thinkheld

wasinwas correct. The the whichexpression depositioncourt
from wordsto, a mere of thewas inference witnessobjected

to construe theirthe aregiven,The words being juryspoken.
their and not theinferences,and draw witness.meaning

theIn another theredeposition following interrogatorywas
“ didWhat learn from the andand you plaintiff youranswer:

after this think he“I she saidsister interview?” Answer:
to heat liberty go to,This waswas where pleased.” objected

admitted; areand, think,but so. Witnesses notwe rightly
absoluteto their withrequired give testimony positiveness.

of mensuch the the most truthful and reliablecase, manyWere
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would be excluded courtfrom in a ofwholly testifying justice.
are the boundsThey timid lest ofoverstepfrequently they may
andtruth, in ittheir evidence almost donarrating always with

much caution. toare not suchWitnesses withspeakrequired
confidence as to exclude all in their minds. If the factdoubt is

on the does not riseimpressed but the recollection tomemory,
it is theassurance, still admissible to bepositive weighed by

And on ifjury. to a hesubjectany may testify,which witness
has itall as itrecollection at of the heany fact, may express
lies in his 1of Greenl. Ev.which thememory, will judge.jury

440. In Snell 103,1 aMoses, being§ v. Johns. witness99,
called to a said he could notconversation aprove party,with
recollect the hisbut asused,expressions give impressionswould
to the thesubstance of the This mode ofconversation. giving
conversation to,was but held admissible.objected

“The are ofwords, witness,I used thisqualifying think,” by
occurrence in the offrequent trial cases. Sometimes, when

uttered an careful from thehonest, man, detractby nothingthey
weight of his at are inwhile, others,testimony; they bythrown
dishonest kind of toas a antidote theirwitnesses supposed per­

liable andBut a is as to indictment convictionanjury. witness
in connection hisfor these state­withperjury by using words.

as he his andments, though gav.e testimony' directly positively.
belief of aalso, if he his or matter.So, understandingexpress

Rice, 8568;H. Eaton N.Maxwell 11 N. v. H.Warner,v. Rep.
365;Rex568; v. Leach Or. Cases, Miller’sPedley,Rep. ­

427;3 9 486. ItCase, Riggs isTayloe,Wils. v. Wheat.
*thatdesirable as much distinctness,witnesses withalways speak

anddirectness, as the truth but abso­positiveness, permit;will
lute assurance is theno in order to makemeansby necessary
evidence admissible.

Certain the defend-letters, to beenhave bywrittenpurporting
toant the them tooffered Toin evidence.plaintiff, provewere

called,in the defendant,be the a whoof washandwriting witness
that he and he believedtestified, write,had seen the defendant

Onthe to cross-letters thehave been defendant.written by
heexamination defendantthat had seen the writestated, he

49*
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and didoften,or howtimes; he did notnotes two three know
writing.to himread his near whennot he notwriting; verywas

evi­no otheradmitted; andThe butto,evidence objectedwas
of thenotevidencedence offered on the This waswas subject.

assuch, uponittimekind;most the same wasatsatisfactory
theofto be byfade, judgedwasauthority, competent, primá,

defend­theletters uponof theand to fix the handwritingjury,
handwritingant. our and the authorities generally,By practice,

itsto genuineness,asbe the belief of the witnessmay proved by
as tosowrite,the has seen the inwitness person questionwhen

this, thoughAndhis handwriting.have withany acquaintance
behim maythe has seen but The evidencewitness once.write

the handwrit­but if in histhat, belief,he is able to stateslight,
to be consi­is of in it isthat theing question, competentperson

rebuttingdered the and is sufficient until somein first instance,
144;5 Johns.evidence Deusen,is offered. Jackson v. Van

1 &164; M.Ford,Powell 2 Stark. Lewis v.v. Rep. Sapio,
37; 14 Phil. Ev.39; Alexander,Malk. Rep.v. Esp.Gaunels

577.cited; 1 Greenl. Ev.484, thereand cases485, §
the defendant,a offered whoThe of bywitness wasdeposition

the farm,he to the that onfact,testified that knowingwas
P.the to Jonathan Web-defendant lived, mortgagedwaswhich

the inster, deed dated considerationby 28th, 1842,January
ofsaid dollars. Thedeed hundredbeing depositiontwelve

testified that he had seen twooffered,another waswitness who
the hundreddefendant’s farm for dollarsmortgages twelveupon

dollars,five hundred and and the notes forand for twenty-five
in the that thesums hands of the And defendant’sthose payees.

sell hundred dollars.farm not for more than eighteenwould
in both of theevidence,This contained was ob-depositions,

theand held inadmissible. Andto, wejected regard ruling of
to thethe court correct. The as existence of the mort-evidence

the Itfarm allgages upon defendant’s ofsecondary.was shows
itself the ;existence of better and more andevidencesatisfactory
is, therefore, the ofof the an inferiorwithin substitutionprinciple
kind of ; ofevidence for a kind the substitution oralorsuperior
for it that thecannot until isdone,written. This be writ-shown
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totbe produce.of partyor tbelost,ten is powerevidence beyond
3 Monroe,568; v. Dykes,9 Boon558,Sebree Dorr,v. Wheat.

J.2 J.247; Arbeny,3 Ibid. v.529; Roberts Tennell, Copev.
& Adol.Barn.4Padstow,;296­ Rex InhabitantsMarshall, v. of

389;3 Ev.218; Stark.208; 5;1 1Gilbert, Ev. Phil. Ev.
1 Greenl. 84, 85,Ev. 86.§§

thethatthe statesThat of the in witnesspart answer, which
hundredthan eighteendefendant’s farm not for moresellwould

init existsasis also rule ofdollars, the lawinadmissible, within
someinthis State. are different ruleWe that a prevailsaware

oftheto valueand asthat the ofjurisdictions, witnessesopinions
&14 Serg.Krawser,is held admissible. v.property, Kellogg

ThethisBut in State.Rawle, 137. such is not the case
ofthe valueof a tocannot be receivedopinion witness prove

349; Peterb­3 N. H.Rochester v.property. Chester, Rep. ­
costthe6orough v. N. H. 462. He stateJaffrey, Rep. may

orderinof of a at aproperty particular given place,description
Whip­to ascertain the of ofvalue a similar description.property

10 N. H. 130. theHe describe pro­v. Walpole, Rep. mayple
that inand state sales of similar in the ofproperty vicinityperty

stateif he the market he alsoand knows value, mayquestion,
11 N. H. 397. theBean AfterKirk,that. v. Rep. property

in if real estate,sales thedescribed, and,has been given,vicinity
it is thatits location and relative situation out, supposedpointed

itsdecide upona are as to andof,quite competent judgejury
thanas mattersvalue, no more suchwitnesses who have skill in

inthe community general.
hethatThe of a testifieddeposition offered,witness was who

one heOfof thewith witnesses.acquaintedwas two plaintiff’s
“ himHe he has seen;is a of habitssays: person intemperate

not believeabout the intoxicated,tavern and streets and would
to anyhim in case,oath as he thinks heupon testifywouldany

“ ishefor thatstates,a of Of other hething theglass liquor.”
underorto be time intoxicatedmost of thecommonly reported

intoxicated,the influence of he has himseenliquor; frequently
and of business.”incapable doing

asstates,The of offered,another whodeposition witness was
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“the heto referred of that is a commonto, one,,witnesses
drunkard; intoxicated; hehe had himseen wouldfrequently
not take he thinks heoath,his as toword on would swear any

“he that hefor of the other had fre­thing And says,liquor.”
ofseen him andintoxicated, doing business.”quently incapable

This evidence, contained in these two wasdepositions, objected
and held of theto, ; think the ruling court,inadmissible and we

Inin the correct.evidence,excluding entirely attemptingwas
to the for thecharacter of a witnessimpeach inquiriesveracity,
must be his truth.confined to forgeneralsolely reputation

lead the of numerousother course to multiplicationAny would
tocollateral not comeissues, preparedwhich wouldparties

meet, andnotice,and could tonot be meet withoutrequired
296;P.be almost interminable. Bull. N.litigation would

;1 693­291;Phil. 4 Tr.Case,Evid. Rockwood's State
in1 Greenl. cannot be givenEvid. 461. Particular facts§

& 338.evidence. Kimmel 3 Nei­Kimmel, Rawle,v. Serg.
ther is an as to immoral conduct admis­inquiry particular

; Jacksonsible. 13 505­ v.Lewis, Osborne,Jackson v. Johns.
in 1 &McIlvaine,2 555. And Brindle Serg. Rawle,Wend. v.

it that the character for drunkenness' is282, said,is notgeneral
a more thanwitness,admissible to charac­generalimpeach any

that the an attack of Eventer had had theparalysis..witness
of a crime not in evidence toconviction is admissible impeach

credit of a He be excluded as onthe witness. may incompetent
but reached in thataccount,that his cannot becredibility way.

10 22. TheBlodgett, is,Chase v. N. H. proper practiceRep.
to hasfirst the any acquaint­whether witnessinquire impeaching

or isattacked,ance the is sowith witness whose reputation
situated as to his andofthing general reputation,know any
then to the of thethe wit­put whatinquiry, general reputation
ness is for truth and the furtherand also inquiry,veracity;

thefrom the ofwhether, generalwhat knowswitnessimpeaching
heof the andin for truthreputation veracity,witness question

Statehim in general:believe under oath soon as menwould as
358.4 Wend.485; Mather,9v. N. H. v.Howard, Rep. People

the chargedcourtthe instructions to theAmong given jury,
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an athem the that unmarried man writtenfact, kept upthat
ofunmarried suitable age,with an young lady,correspondence

thebe considerednot his of itselfl-elative, byevidence towas
of a to These instructionspromise exceptedwerejury many.

to the defendant.by
Promises of from the arethis whichkind, theywithdelicacy

the and the secrecyfrequently parties, consequentviewed by
Inthat are oftentimes to befollows, difficultvery proved.

stand-been ofcases even an hasengagement longwheremany
and takes neither of theing, marriage actually place, parties

could contract or to evi-prove any promise marry, by positive
dence. Whether this in the contractrealconcealingdelicacy

not,or it doubtbe false is no true fact,that as to thesecrecy,
that,and the andexists, too,frequently wherevery parties fully

intend to out their contract. Nor thereishonestly anycarry
doubt that individuals,some from motives,inconsiderate or base
enter a engagementinto andmarriage whereenjoin secrecy,
there is no or real intention of the contract.well-formed fulfilling

of anAnd to evidence inrequire express actions of thispromise
in aresult denial of to an innocentkind, frequently justicewould

muchand oftentimes injured party.
offor a breachThe action topromise is-sustainablemarry

isthe themutual, considerationpromise of the onewhereonly
the other the mutualbeing promise. Consequentlypromise, pro­

22;be 1 Rol. Abr.mises must 1, 5, Harrisonproved. Cagev.
;et ux. 1 386.Carth. 467­ Ld. ThisRaym. hcfwever,promise,

not the of frauds.is statute Corn v. 1Baker,within Str. Rep.
is34. And the contract entered intowhen a personbetween

isof full and a it theminor, of fullage binding upon person age.
937;Holt 2 5Ward, Peake, Cowen,v. Str. Hunt v.Rep.

; 7 to the itCowen,475­ Millard 22. isStone, minor,v. As
or not,voidable at his Perelection. Lord in Holt v.Raymond,

Ward, above cited.
The must be either orpromises byproved express presump-

Plead,tive evidence. 2 Inand Evid. 665. anSaunders on
action a a it held that herman,womanby against carryingwas
herself oneas and sufficientwas evidenceconsenting approving
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and that isher no other evidenceof having mutually promised,
172;6 Mod. 3 Salk.Mansell,Sutton v.given. Rep.usually ­

2Bowles, ;16. See also Daniels C. & P. 553­v. Southard v.
6 254. And in McKeeCowen, Cowen,v. 4Rexford, Nelson,

it that in an action for of a to355, held, breach promisewas
accustomed to observe the mutualamarry, person deportment

in theof the evidence hisgive ques-parties may uponopinion
attached to other. thesetion, eachwhether werethey Upon

and the the action ofauthorities, governinggeneral principles
it an for ahold to be clear that actionweassumpsit, quite

breach of the contract be sustained, prov-withoutmarriage may
an of theThe conduct and demeanoring par-express promise.

ties theirreceived,each the attentions andother,towards shown
situation and andin life, arrangementscircumstances business

infor the the mannerstate,intopreparations entering marriage
friends andthe theirwhich are treated and receivedparties by

arethat berelations, suggested,and various other matters might
theof the infor the considerationproper deciding question,jury

exists them oran between not.engagement actuallywhether
there circumstances thatare are tomanyOrdinarily, competent

; inand,a the case us,before itbe considered by jury appears
theof attentions defendant to thethat evidence shown by plain-

introduced1841,1833 totiff, from were without exception.
theno connectionthat has beforeprecise question us,But with

to the of therelates instructions court in tomerely regardwhich
the correspondence.written

individuals,entered into betweenA is not anycorrespondence
If it carried on gen-motive or is betweensome object.without

some-occasion,of business are the usual thoughmatterstlemen,
theor is motive.times gratification actuatingfriendship literary

andattachmentIf it exists it arises fromladies, usuallybetween
If itand sometimesfrom business. be gen-betweenfriendship,

anis more the casetlemen and whereladies, rarelywhich
not itthem, generally pro-has taken betweenengagement place

however,habits;ceeds from andtastes perhaps,purely literary
Arelations, friendship.business or from simplefrom possibly

relatives,is carried onalso betweencorrespondence frequently
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from various inmotives. But as the stated thiswhere, factsby
case, a written is an unmarriedcorrespondence betweenkept up

andgentleman an unmarried of isage,suitableyoung wholady,
not his relative, the inference thatis,most commonand natural

isit matrimonial an engagementsince whereupon subjects;
aexists, Butactually almost follows.correspondence invariably

at do notleastyoung marriageable ladies, ones, allowprudent
beto a unmarriedin withengagedthemselves correspondence

men, unless a contract existsthey betweensuppose marriage
them. And unmarried not desire that asuch corre-men.do

should be carried on an does notspondence where engagement
beexist, unless it from some theorimproper motives, with hope

of an ultimateand Businessexpectation engagement. may
a inrequire between suchcorrespondence apersons standing

relation each butother, it istowards of a short con-generally
and oftinuance, a matrimonialany presumption thatengagement

arise couldmight therefrom, be rebutted theeasily surround-by
circumstances of theing That anparties. engagement exists,

an offer been made andor has where aaccepted correspondence
as aretakes such described in thisbetweenplace parties case, is,

generalin accordance isthink, with oneexperience,we which of
usual most evidence;the and tests of humansatisfactory and

taken alone and disconnected from otheralthough, facts,when it
as some thatnot be so evidence bestrong mightmay suggested,

to be submitted to ahold it andweyet competent jury, from
to if thefind a evidencemaywhich satisfiesthey promise marry,

them of the fact.
these the allconclusions,at must beexceptionsArriving over-

beand mustruled, there
Judgment on the verdict.

Thompson v. Newtown.

The town of N. a in voted to thelegal meetingat divideMarch, 1842, surplus
revenue of theamong resident town.the thatmoney tax-payers Held,equally

who and had beenwas a resident of at the for severalT., the town time, years,
hut hadwho had and never been taxed in theno visible ortown,property,


