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Possession of chattels by the vendor after sale, is, as to creditors, primd fucie,
and, if unexplained, conclusive evidence of fraud. But what shall amount
to a sufficient explanation, quare ?

If frand is ntended in the sale, it is void both as to existing and subsequent cre-
ditors. If, however, there be no intentional fraud, the sale is void only as to
existing debts and transactions. '

‘Where W. made a wagon and put it into his brother’s barn by his consent, and
afterwards, while it was there, sold it to X, and both of them so informed
the brother, who, by X.’s request, agreed that it might remain in the barn
without any care or control of his, and, subsequently, W. removed it to the barn
of M., by directions of K., but did not inform M. whose jt was, and while there
it was attached by a creditor of W.~— Held, that here was not such a posses-
sion on the part of the vendor as wounld warrant the Court in pronouncing it
a fraud.

It is the practice in this State to allow securities, required by statute as prelimi-
nary to the service of writs, to be changed in the progress of the litigation,
where no injury can be done to the parties, and substantial justice requives it.
But where, by an order of Court, 2 bond or indemnity is given by a party
as security for costs or otherwise, on account of some laches of the party, the
security becomes the private property of the obligee and cannot be changed.

A replevin bond is a security required by statute, and may be changed.

If the vordict in an action of replevin be found for the plaintiff, damages should
be assessed for the caption and detention ; if for the defendant, they should be
assessed for the value of the property.

RerrevIN, for a twohorse wagon. The defendant pleaded
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that, at the time when the taking is alleged, the property of the
wagon was in one Nathaniel R. West. The plaintiff replied that
the wagon was his property ; and on this issue was joined.

The defendantbeing a deputy sheriff, attached the property as
the property of West, on a writ in favor of R. Kittredge, a
creditor of West.

The plaintiff introduced evidence tending to prove that West
built the wagon, and, for his own accommodation, put it into the
barn of George M. West, his brother, by his permission, George
having no care or custody of the same. That the wagon remained
in the barn about one month, when Nathaniel, having been re-
quested by his brother George, to find some other place for it,
by leave of Mrs. Mills, removed the wagon into her barn, without
informing her that the plaintiff had any interest in the wagon;
and the defendant attached the same while it was thus standing
in her barn. o

There was evidence tending to show, that after the wagon had
been in the barn of George M. West, as above stated, about two
weeks, Nathaniel and Kendall the plaintiff, had some conversa-
tion relative to Kendall’s purchasing the wagon ; that they went
together to the barn where the wagon was, there concluded a
bargain for the sale of the wagon to the plaintiff, for the sum of
seventy dollars, and West gave him a hill of sale of the same;
that soon after the sale, Nathaniel and the plaintiff told George
of the sale, and Greorge, atb the request of the plaintiff, consented
that the wagon might remain in his barn, without any care or
control on his part. And the plaintiff, who was about going to
Boston, agreed with Nathaniel, in case George should wish to use
his barn, to find another place for it; under which arrangement
the wagon was sent to Mrs. Mills’s barn.

“There was no direct evidence of any delivery of the wagon to
the plaintiff, nor of any change of possession from Nathaniel to
the plaintiff before the attachment, except as above stated ; and
the defendant contended that there was no sufficient delivery of
the wagon as against the creditors of Nathaniel R. West.

The Court instructed the jury, that if they believed that the
sale of the wagon to the plaintiff was bond fide, as between the
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parties to it, and the parties went to the barn where the wagon
was, for the purpose of completing the sale, they might lawfully
presume that every thing had been done by the parties to the
sale, which was necessary to render it legal and effectual. And
that if it was sufficient between the parties, and the case was free
from fraud, it would be sufficient against the creditors of West.
The Court alluded to the case of a deed as analogous ; where,
if the parties are together for the purpose of completing deeds,
and separate, supposing them complete, the jury, in the absence
of fraud, may presume a delivery, though there be no direct evi-
dence of the fact.

It appeared that William Greenough, a witness offered by the
plaintiff, had signed, as surety, the replevin bond taken by the
officer who replevied the wagon; that at the February term,
1848, the plaintiff, with a view to render said Greenough a com-
petent witness, moved to file a new replevin bond, which motion
was granted, and a new bond filed. The defendant objected to
the witness as incompetent, and contended that the Court had no
authority to cancel or surrender the first bond, without consent
of the parties interested. The Court ruled the witness to be
competent, and he was admitted to testify ; to which the defend-
ant excepted.

The jury found a verdict for the plaintiff upon the issue pre-
sented by the pleadings, but assessed no damages.

The defendant excepted to the instructions fo the jury, and the
ruling of the Court as above stated, and moved that the verdict
might be set aside and anew trial granted, for the causes appear-
ing in the case. And the questions arising upon the case were
reserved and assigned to this Court for determination.

Pillsbury, for the defendant. 1. The Court erred in charg-
ing the jury  that if the sale was sufficient between the parties,
it would be sufficient against the ereditors of West.” There is &
wide and wellsettled distinction between the two cases. Butter-
field v. Baker, b Pick. 525 ; Shumway v. Rutter, T Pick. 56 ;
8 Pick. 421 ; Hall v. French, 9 N. H. Rep. 142.

The allusion by the Court to the case of a deed tended to mis-
lead the jury.
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2. The Court should have charged, that the testimony did not
show a sufficient delivery and change of possession before the
attachment, as against Nathaniel R. West’s creditors. This im-
portant fact distinctly appears, to wit, that George M. West,
the owner of the barn, was never the bailee nor keeper of the
wagon for Nathaniel R. West, nor for the plaintiffi The case
finds that George had no care, nor custody, nor control of the
wagon, either before or after the sale. He was not the agent of
Nathaniel, nor of the plaintiff. * Nathaniel put the wagon into the
barn for his own accommodation. The wagon, therefore, at the
time of the sale, though in the barn of George, was in the pos-
session of Nathaniel, as much as if he had himself owned the
barn, and there was then no delivery, or removal, or changg
of possession. On the contrary, the plaintiff expressly left the
custody of the wagon with Nathaniel R. West, and himself re-
moved to Boston.

Now, while the wagon, after the pretended sale, remained in
the barn of George, under the above circumstances, it was liable
to attachment by Nathaniel’s creditors, whatever might be held
to be the law In cases of sales, where personal property at the
time of sale is In the keeping-of a third person, who is notified of
the sale by the parties. Because, as already suggested, the
wagon was not in the hands of a third party to be kept for the
vendor. It was never in the keeping of George,and, therefore,
the notice to him by the parties was of no effect as to creditors
of Nathaniel.

The case is the same as if the wagon, at the time of the pre-
tended sale, was standing in the barn of Nathaniel, and was
permitted by him to remain there after the sale, at plaintiff’s
request. Therefore the authorities, if any, which go to sustain
the sales of property in the hands of a bailee, who has been
notified thereof by the parties, are not applicable-to the case at
bar.

Moreover, even if there was such a delivery of the wagon that
creditors could not attach it while it remained in the barn of
George, still, where Nathaniel, by permission of the plaintiff,
afterwards took it into his own possession, and, obtaining Mrs.
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Mills’s permission, moved it into her barn, ¢ without informing
her that the plaintiff had any interest in it,” and apparently as
the sole owner of it, he and the plaintiff were in law guilty of a
fraud, which invalidated the sale as against creditors.

Nathaniel used the wagon in the same way affer the pretended
sale as before, All he did with it, before the sale, was to move
it into George’s barn for safe keeping ; and after the sale he
moved it for the same purpose into Mrs. Mills’s barn, where the
defendant attached it. Neither Mrs. Mills nor creditors had
any reason to doubt but that it belonged to Nathaniel. Credit-
ors could not have learned the pretended sale by inquiry of
her, for Nathaniel had concealed that fact from her. And
the presumption of law is, that he did it with the plaintifi’s
assent. Trask v. Bowers, 4 N. H. Rep. 814.

If Nathaniel was in fault for not disclosing the pretended sale
to her, the plaintiff who intrusted him with the wagon ought %o
be the sufferer, rather than an innocent creditor. The legal
effect of this removal was the same as if Nathaniel had removed
it to his own barn, instead of Mrs. Mills’s barn. No notoriety
was in any way given to the sale. Thask v. Bowers, 4 N. H.
Rep. 809; Clark v. Morse, 10 N. H. Rep. 240; Coburn v.
Pickering, 8 N. H. Rep. 425,

3. William Greenough was not a competent witness. The
bond was a contract between the sheriff and the obligors, which
the Court could not rescind, nor order him to deliver it to a surety.
The sheriff is responsible, and is therefore entitled to a voice in
determining who shall be taken for sureties. He ought not to
be compelled to risk the solvency of sureties, who are taken
without his consent or knowledge. ~Courts now permit a change
of indorsers of writs on the ground of a long practice in this
State to do so. But we are not aware of any practice in this
State which could justify a change of sureties on replevin bonds.
Pettingill v. MeGregor, 12 N. H. Rep. 189.

4. The verdict is imperfect and void, the jury having assessed
no damages.

If the plaintiff in replevin prevails he shall have damages for
the unlawful caption and detention. Powell v. Hinsdale, 5 Mags.
Rep. 843; 1 Chit. Pl 148.

1%*
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‘Where some of the issues are found for the plaintiff, but the
jury omit to assess damages, their verdiet is void, and a vendre
de movo for the trial of those issues anew must be awarded.
Cement v. Lewis, 8 Brod. & Bing. 297 ; Holman v. Kingsbury,
4 N. H. Rep. 104 ; State v. Rollins, 8 N H. Rep. 568; Walke7
v. Dewing, 8 Pick. 520.

C. H. Bell, and Frenc]z, for the plaintiff

Easman J. It will be perceived, on the reading of this case,
that three questions are presented for consideration.

The first relates to the instructions of the Court to the jury
in regard to the sale and delivery of the wagon from West to
Kendall; the second to the admissibility of Greenough as a wit-
ness, he being one of the sureties on the replevin bond ; and the
third, to the form and validity of the verdict.

The first questionis one frequently arising on the trial of cases,
and presents no little difficulty in its determination.

Tt is well settled, that fraud in the sale and conveyance of -
property renders the sale void as to creditors, whether the sale
is the result of an immoral, dishonest design between the parties,
or is only attended with such circumstances as to render it
merely a fraud in law. If it be an immoral, corrupt act, fraud-
ulently intended, it is not only void as to creditors whose debts
exist at the time of the pretended sale, but also as to all who
may subsequently become creditors. Swmith v. Lowell, 6 N. H.
Rep. 67; Carlisle v. Rich, 8 N. H. Rep. 44 ; Paul v. Crooker,
8 N. H. Rep. 290 ; MecConike v. Sawyer, 12 N. H. Rep. 396 ;
Groodwin v. Hubbard, 15 Mass. Rep. 215 ; Jackson v. Myers,
18 Johns. Rep. 425 ; Damon, v. Bryant, 2 Pick. 411. If, how-
ever, there is no intention to commit a fraud, but the acts done
are fraudulent in law merely, the sale is void only as to existing
debts and transactions. Parsons v. McKnight, 8 N. H. Rep.
87 ; Carlisle v. Rich, 8 N. H. Rep. 50 ; Smith v. Smith, 1L N.
H. Rep. 465 ; 2 Kent’s Com. 442 ; Reade v. Livingston, 8 Johns.
Ch. Rep. 481 ; Sexton v. Wheaton, 8 Wheaton’s Rep. 229.

But the difficulty in determining inquiries of this kind, arises
out of the vexed question as to what shall constitute fraud in law
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and thus be directly passed upon by the judgment of the Court ;
and this, without any particular reference to its effect upon ex-
isting or subsequent creditors. It is said in Coburn v. Pickering,
8 N. H. Rep. 415, that when the question is, whether there is
a trustin the sale it must be decided by the jd;ry; bub the trust
being admitted or proved, the fraud is an inference of law which
the Court is bound to pronounce. This doctrine is substantially
reaffirmed in Paul v. Crooker, 8 N. H. Rep. 288, and .in
French v. Holl, 9 N. H. Rep. 145.

The decisions upon this question are quite conflicting, both in
England and in this country. It seems, however, to be settled
in this State, that possession of personal property by the vendor,
after an absolute sale, is primd facie, and, if unexplained, con-
clusive evidence of fraud ; that the sale, in order to be valid
against creditors, must be accompanied by an open, visible, and
substantial change of the possession, such as indicates a change
of the ownership ; or that there must be a sufficient explanation
why the possession was not changed. Coburn v. Pickering,
8 N. H. Rep. 415 ; Paul v. Crooker, 8 N. H. Rep. 288 ; French
v. Hall, 9 N. H. Rep. 145; Clarke v. Morse, 10 N. H. Rep.
236. But what amounts to a “sufficient explanation,” where
the possession is not changed, has not, as we can discover, been
definitely determined ; although it has been decided, as above
stated, in Coburn v. Pickering, that any trust attending the
sale, is a fraud in law; and also that possession retained by the
vendor under & lease from the vendee, after the sale, is of itself
conclusive evidence of fraud. Should we, under the decisions
in our own reports, attempt to lay down any rule upon this
subject, it might, perhaps, be that all agreements or bargains,
express or implied, which entered into the contract of sale,
whereby the vendor should retain possession of the property for
the advantage of either party, and not for the accommodation of
the vendee ; and all agreements and contracts to retain posses-
sion, made directly after the sale, either without changing the
possession, or immediately after changing it, should be regarded
as conclusive evidence of frand. Tvask v. Bowers, 4 N. H.
Rep. 809 ; .Parker v. Pattee, 4 N. H. Rep. 176, and cases
before cited.
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In the cage before us, it appears that soon after the alleged
sale took place between the plaintiff and Nathaniel West, that
the parties informed George M. West, in whose barn the wagon
was, of the sale; and that George, at the request of the plaintiff,
consented that the wagon might remain in his barn, without any
care or control on his part. Nathaniel assumed no ownership
over it after this. THis removal of the wagon to Mrs. Mills’s
barn was in pursuance of an arrangement with the plaintiff, in
no way connected with the terms of sale. What he did was as
the servant of the plaintiff At least we cannot look upon his
conduct, in regard to the wagon, after the sale, in such an aspect,
as to warrant us in drawing the conclusion, that here was a fraud
in law, which the Court is bound to find.

The instructions to be given to juries on the trial of cases of
this description, must depend upon the facts and circumstances
presented ab the time. We think the Court went rather too far
in the views expressed to the jury on this point, especially in the
comparison between the facts in this case and the conduct of
parties in the passing and delivery of title deeds. And the jury
may have been misled by these suggestions. But, inasmuch as
the verdict is to be set aside upon another point, it is not neces-
sary to pursue these inquiries any further.

The second question in the case relates to the competency of
the witness Greenough., It appears that he signed the original
replevin bond given at the commencement of the action, and, at
the February term of the Common Pleas, 1848, which was the
term previous to the trial of the case, permission was given to
file & new replevin bond in place of the one already taken. And
it is contended that this could not be done without the consent of
the parties interested ; and that not being obtained, Greenough
is still holden on the orlgmal bond, and therefore incompetent as
a witness.

A replevin bond is one that is required by statute, and must
be furnished before the writ of replevin can be legally served.
It is given to the sheriff of the county and not to the deputy or
person serving the writ, unless the sheriff himself shall serve it.
Its condition is, that the plaintiff shall prosecute his suit, and pay
all such damages and costs as shall be awarded against him ;and
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it must be signed by sufficient sureties. Rev. Stat. ch. 204,
$ 6. The statute also provides, that every replevin bond shall
be deemed to be given for the benefit of all persons attaching the
property. Rev. Stab. ch. 184,$ 6. And it is further pro-
vided in said chapter 184, that an action of debf may be main-
tained upon said bond, in the name of the sheriff, for the benefit
of those interested. The bond, then, although given to the
sheriff, is not for his personal sécurity, but for the benefit of those
who may be interested in trying the title to the property. Itis
an instrument prescribed by statute, and, by our practice, the
sureties can be changed by order of the Court in the same man-
ner as indorsers of writs are changed.

The object of the securities is, to protect the parties litigat-
ing under certain circumstances from loss; and so long as the
Court see that the security is in no way impaired, nor delay
caused, the design of the law is not defeated by permitting the
change. In all such changes, care is always taken that the
new sureties shall be abundantly good to respond any amount
that may be found against them in the action. In the haste and
inexperience of doing business, it is no uncommon thing for the
very witness, upon whose testimony a party’s action may mainly
depend, to indorse a writ or sign a bond required by statute;
and not to permit a change in such cases, would oftentimes pre-
ven?t justice from being done.

‘Where, in the progress of litigation, a bond or indemnity is
given by the order of Court as security for costs, or on ac-
count of some laches on the part.of the person upon whom the
order is made, the security becomes the private property of the
obligee, and the Court will not interfere to change it. But where
" the security is such as is required by statute, before the suit is
instituted, it is considered as under the direction of the Court ;
and i} is the invariable practice to permit a party to change thab
security, if, by so doing, no rights are to be prejudiced.

The last exception taken by the defendant is fatal. No
judgment can, by law, be rendered upon the verdict in the form
in which it is returned. In the action of replevin, damages
should always be assessed, whether the verdict be for the plain-
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tiff or defendant. If the verdict be for the defendant, the
damages should be for the value of the property taken ; and, in
case they be not paid, together with the costs of suit, resort is to
be had to the replevin bond. If the verdict be for the plaintiff,
the damages assessed should be for the caption and detention
of the property. 2 Saunders on Pl and Hv. 760; 4 Term Rep.
504; 1 Chitty’s Pl. 148; 1 Saund. 347, n.1; Bell v. Baré-
lett, T N. H. Rep. 178. '
The verdict, for the reagons stated, must be set aside and a
New trial gronted.

WHITNEY ©. SWETT.

No intevest or estate in land greater than an estate at will, can be conveyed with-
out writing.

A tenancy, shown by written receipts for rvent to be from year to year, or from
month to month, is but a lease at will.

Notice to quit may be waived by the party giving it, and it is, thenceforth, inope-
rative.

After a notice to quit, and neglect of the tenant to remove, the Iessor may peace-
ably remove the tenant’s goods, doing no unnecessary damage.

But any abuse of this authority will render him a trespasser from the beginning.

‘Where the meaning of language is uncertain, because the evidence leaves it
doubtful whether the speaker used the words in his own behalf, or as agent
of dnother, the question is to be left to the jury, under instructions from the
Court.

TrEspass for breaking and entering the plaintifi’s house in
Exeter, and throwing his furnibure out of the house wpon the
ground, and expelling and keeping out the plaintiff and his
family from the house.

Plea, the general issue, with a brief statement that the house
was the close of the defendant, and that the plantiff not being
then in the actual possession thereof, the defendant entered and
carefully removed the property, doing no unnecessary damage.

On the trial, it was admitted that the defendant owned the
house. The plaintiff offered in evidence a receipt to the follow-
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