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sale, is, creditors,by as facie,Possession of chattels after to primathe vendor
and, unexplained,if evidence ofconclusive fraud. But what shall amount

qucereexplanation,to a ?sufficient
sale, to existingfraud is intended in the it is void both as and subsequentIf cre-

fraud,If, however, intentionalditors. there ho no the is onlysale void as to
existing debts and transactions.

wagon put byTV.made a and it consent,Where into his brother’s barn his and
afterwards, there, K.,it itwhile was sold to and both of them so informed

brother, who, by request, agreed mightthe K.’s that it inremain the barn
his, and,any subsequently,without care ofor control W. removed it to the barn

jtM., K., was,byof directions but didof not inform M. whose and while there
— Held,byit a creditor W.was attached of that here was not a posses-such

partsion on the as warrant theof the vendor would Court in pronouncing it
a fraud.

securities,practice requiredis byIt the in this State to prelimi-allow statute as
writs,nary progressin thechangedto the service of to be of litigation,the

justiceinjury parties,where no and requirescan be done to the substantial it.
where, Court, indemnityby givenBut oran order of a bond is by a party

security otherwise,as for costs or account of some lacheson of the party, the
security private property obligeeof the andbecomes the cannot be changed.

statute,by mayreplevin security required changed.A bond is a and be

plaintiff,replevinthe verdict in found for the damagesIf an action of be should
defendant,caption ; theybe assessed for the and detention if for the should be

property.assessed for the of thevalue

Replevin, The defendantfor a wagon. pleadedtwo-borse
iVOL. XXII.
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the time the isat when thethat, taking alleged, of theproperty
R.in one Nathaniel West. Thewas thatwagon plaintiff replied
; andhis on this issuethe was waswagon property joined.

a sheriff, attached thebeingdefendant asdeputyThe property
aWest,of on writ in favor of R. athe Kittredge,property

of West.creditor
introduced evidence thatto prove Westplaintiff tendingThe
and, accommodation,for his own it into thewagon, putthebuilt

M. his hisWest, brother, by permission,of George Georgebarn
the same. That theor ofcare remainedcustody wagonnohaving

month,one when beenNathaniel,about re-havingbarnthein
to find some otherbrother forGeorge, it,his placebyquested
the into herMills, removed withoutbarn,of Mrs. wagonleaveby

had in thethe interestthat plaintiff anyher wagon;informing
the itattached same thuswhile was standingdefendanttheand

barn.in her
to show, that after the hadtendingevidence wagonwasThere

M. West,of as aboutGeorge stated,barn abovethe twoinbeen
Kendall the hadand some conversa-plaintiff,Nathanielweeks,

theKendall’s thatpurchasing wagon; theyto wentrelativetion
the was, there concluded awagonbarn wherethetotogether

tothe for the sumwagonof ofplaintiff,the salefor the.bargain
him a bill of sale of the same;and West gavedollars,seventy

and the toldNathanielsale, plaintiffthe Georgeaftersoonthat
of theat the consentedplaintiff,requestGeorge,andsale,theof

barn,in his carewithout orremain anymightwagonthethat
who aboutthe was toAnd plaintiff, goinghis part.oncontrol

in case should toNathaniel, wish useGeorgewithBoston, agreed
it;for underanother which arrangementfind placetobarn,his

Mrs. Mills’s barn.tosentwaswagonthe
of of theevidence any wagondirect todeliverynowasThere
of from Nathanielchange possessionof toanynorthe plaintiff,

;as aboveattachment,the stated andexceptbeforeplaintiffthe
there nothat sufficientwas ofcontended deliverydefendantthe

R.creditors of Nathanielthe West.as againstwagonthe
that ifthe believed thatthey thejury,instructedCourtThe

íoná asfide,the theto was betweenplaintiffthe wagonofsale
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to and the theit, to the barnparties wagonwent whereparties
thewas, for of the sale, lawfullypurpose completing mightthey
that thehad been done the topresume every thing by parties

sale, which to render it and effectual. Andwas necessary legal
that if it was sufficient the freebetween and the case wasparties,
from itfraud, would be sufficient the creditors of West.against
The Court alluded to the case of a where,deed as analogous;
if the forare theparties together deeds,ofpurpose completing
and them absencethe in theseparate, supposing complete, jury,
of fraud, a there no directbe evi-thoughmay presume delivery,
dence of the fact.

It thethat a offeredWilliam witnessappeared Greenough, by
had as the thebond takenplaintiff, signed, surety, replevin by

officer term,the that thewho atreplevied wagon; Eebruary
1848, the a to a com-with renderview saidplaintiff, Greenough

to filemoved a motionpetent witness, bond,new whichreplevin
was and bonda new filed.granted, The defendant toobjected
the aswitness and contended that the had noincompetent, Court

to orcancel surrender the first consentauthority bond, without
of the interested. The Court ruled toparties the bewitness

and he was admitted tocompetent, to the defend-whichtestify;
ant excepted.

aThe found verdict for thejury the issueplaintiff upon pre-
the butsented assessed noby pleadings, damages.

The defendant to theexcepted instructions to the and thejury,
the Court asof aboveruling stated, and moved thethat verdict

be set aside and trialmight anew for thegranted, causes appear-
thein case. And theing the casequestions arising wereupon

and toreserved thisassigned Court for determination.

for thePillsbury, defendant. 1. The Court erred in charg-
“ that ifthe the sale sufficienting jury was thebetween parties,

be sufficient theagainstit would creditors of West.” There is a
well-settledwide and distinction thebetween two cases. Butter-

5Baker, ;v. Pick. 525 B,utter,v. 7 Pick.Shumway 56;field
421; Pall8 Pick. v. 9 N.French, H. 142.Rep.

allusion theThe Court to the caseby of a deed tended to mis-
thelead jury.
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2. The Court should have that thecharged, did nottestimony
a sufficient and ofshow before thedelivery change possession

attachment, as Nathaniel R. West’s im-creditors. Thisagainst
fact to wit, thatportant M.distinctly West,appears, George

never thethe of bailee norbarn,owner the was of thekeeper
norWest,for Nathaniel R. for thewagon The caseplaintiff.

that care,finds had no nor nor ofcontrol thecustody,George
after theeither before or sale. ITe the ofwagon, was not agent'

thenor Nathaniel theNathaniel, of into theplaintiff. put wagon
Thebarn for his accommodation. at thetherefore,own wagon,

in ofsale,time the the barn in thethough wasGeorge, pos-of
as much as if he hadNathaniel,session of himself theowned
then no orand there orbarn, removal,was delivery, change

of the theOn leftcontrary, thepossession. plaintiff expressly
the Nathaniel R.of and himself re-wagon West,withcustody

moved to Boston.
after theNow, the wagon,while remained insale,pretended

the under the above itcircumstances,barn of was liableGeorge,
to Nathaniel’s be heldattachment whatevercreditors, mightby

atsales,to the cases of wherebe law in thepersonal property
is notifieda third who oftime is in theof sale keeping-of person,

Because, as thealready suggested,the sale the parties.by
to forof a third be thethe hands keptnot in partywaswagon

and, therefore,in the ofnever keeping George,vendor. It was
no effect toof as creditorsto him the wasthe notice by parties

Nathaniel.of
ofat time theif theis the as the wagon, pre-The case same

Nathaniel,in the barn of and wassale,tended was standing
atsale,there after the plaintiff’shim to remainbypermitted

to sustaingoif whichauthorities,the any,Thereforerequest.
bailee, who hasof a beenthe handsof inthe sales property

to the case atare notthe applicable-thereofnotified parties,by
bar.

of the thatwagonsuch aif there wasMoreover, deliveryeven
the barnremained in ofit while itattachcould notcreditors

theof plaintiff,Nathaniel,still, by permissionwhereGeorge,
Mrs.and, obtaininghistook it into own possession,afterwards
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“Mills’s barn, informingmoved it into her withoutpermission,
her that the asinterest in andit,”had apparentlyanyplaintiff
the in ait,of he and the ofsole owner were law guiltyplaintiff
fraud, which invalidated the sale as creditors.against

Nathaniel used the in the same after thewagon way pretended
sale as All he didbefore. before the to moveit, sale,with was
it into barn for safe and after the sale heGeorge’s keeping;
moved it for the same into Mrs. Mills’s thebarn, wherepurpose
defendant it.attached Neither Mrs. Mills nor hadcreditors

reason to doubt but that it to Nathaniel. Credit-any belonged
ors could not have learned the sale ofpretended by inquiry
her, for Nathaniel had concealed that fact from her. And
the of that he itis, didpresumption law thewith plaintiff’s
assent. Trash v. 4. N. H.Bowers, 314.Rep.

If Nathaniel was in fault notfor the saledisclosing pretended
to theher, plaintiff himwho intrusted the towagonwith ought
be the sufferer, rather anthan innocent creditor. The legal
effect of this removal the same as ifwas Nathaniel had removed
it to his insteadbarn, of Mrs. Mills’sown barn. No notoriety

in to the sale. Trashany way givenwas v. Bowers, 4 N. H.
309; Clark v. 10Morse, ;N. H.Rep. 240 Coburn v.Rep.

3 N. II. 425.Pickering, Rep.
not a3. William wasGreenough competent witness. The

a contract between thewas sheriff andbond the obligors, which
not rescind,Court could nor orderthe him to deliver it to a surety.

sheriff is and isThe thereforeresponsible, entitled to a voice in
shall be taken fordetermining sureties.who He notought to

to risk the of sureties,be solvency who arecompelled taken
orhis consent Courtsknowledge. now apermitwithout change

theof on of agroundof indorsers writs long practice in this
But notdo are aware ofState to so. we any practice in this

a of suretiescould onchangeState which justify replevin bonds.
12 H. 189.McCfregor,v. N.Pettingill Rep.

is and thevoid,4. The verdict imperfect jury having assessed
damages.no

If the he shallin haveplaintiff replevin prevails damages for
the unlawful and detention. Powell v. 5caption jHinsdale, Mass.

343; PI.1 Chit. 148.Rep.
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but thefound theáre forthe issues plaintiff,ofsomeWhere
void,is and a veniretheir verdietdamages,to assessomitjury

anew must be awarded.of those issuestrialtheforde novo'
; Holman& 297 v. Kingsbury,3 Brod.Lewis, Bing.Cement v.

;H. 5688 N.104; Rollins, WalkerBep.StateH. v.4 N. Bep.
520.8 Pick.Dewing,v.

theforDrench,and plaintiff,C. H Bell,

case,thisofonIt be the readingJ. will perceived,Eastman

for consideration.are presentedthat three questions
thetoof the Court juryto the instructionsfirst relatesThe

tofrom Westsale and ofto the thedelivery wagonin regard
aasKendall; the to the wit-Greenoughofsecond admissibility

bond;of the and thesureties on thehe oneness, being replevin
and of thethird, to the form verdict.validity

cases,oneis the ofThe first on trialfrequentlyquestion arising
little in itsno determination.difficultyand presents'

of-­that fraud in thesettled, sale andIt is conveyancewell
to the salecreditors,the sale void asrenders whetherproperty

dishonestimmoral,of an thedesignthe result parties,is between
such circumstances to itattended with as renderor is only
itIf be ana in fraud­immoral, act,fraud law. corruptmerely

it is not as to debtsvoid creditors whoseintended, onlyulently
of the sale,time but also as to allat the whopretendedexist
become creditors. 6Smith N.Lowell,v. H.subsequentlymay

8 H. ;v. N. Paul; Rich, Crooker,67 Carlisle 44 v.Rep.Rep.
; 396;H. 290 McConihe v. N.8 N. 12 H.Rep. Sawyer, Rep. ,

;15 Mass. JacksonHubbard,v. 215 v.Rep. Myers­Goodwin
;425Johns. v. 2 411. If,18 Pick. how­Rep. Bryant,Damon

is noever, there intention to the acts donecommit a butfraud,
are fraudulent in the sale is as to existinglaw voidmerely, only
debts and transactions. 8 N. H.Parsons v. McKnight, Rep.

837; Carlisle Rich,v. N. 11 N.50; Smith,H. Smith v.Rep.
;H. 465 2 Kent’s ;Com. 442 3 Johns.Rep. Reade v. Livingston,

481;Ch. Sexton v. 8 229.Rep. Wheaton, Wheaton’s Rep.
But the in of arisesdifficulty kind,thisdetermining inquiries

out of the vexed as to inquestion shall constitute fraud lawwhat
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Court;of theand thethus be passed upon by judgmentdirectly
ex­to its effectand referencethis, uponwithout any particular

v.or is said in Coburn Pickering,creditors. Itisting subsequent
8 thereis,N. H. the is415, that whetherwhenRep. question
a trusttrust in the decided the but thesale it must be by jury;

is anadmitted the fraud inference of whichor lawbeing proved,
the Court This doctrine isis bound to substantiallypronounce.
reaffirmed andin Paul 8 N. H. inCrooker, 288,v. Rep.
French v. 9 H.Hall, N. 145.Rep.

The both indecisions this are conflicting,question quiteupon
and to be settledseems, however,in ItEngland this country.

in this thethat ofState, vendor,bypossession personal property
after an absolute if con­sale, and,is facie, unexplained,prima
clusive evidence fraud;of in order to be validsale,that the
against an andcreditors, visible,must be by open,accompanied
substantial aof the such as indicateschange changepossession,

theof thator there must be a sufficientownership; explanation
thewhy was notpossession Coburn v. Pickering,changed.

3 N. H. ; ;415 Paul 8 H. 288 Frenchv. N.Rep. Crooker, Rep.
9Hall, 145;v. N. H. Clarke 10 N. H.Morse,v.Rep. Rep.

“236. But what to a sufficient whereexplanation,”amounts
isthe not has canpossession changed, not, as beendiscover,we

determined; it hasdefinitely decided,been asalthough above
instated, Coburn thatv. trust thePickering, any attending

law;is a fraud insale, and also that retainedpossession theby
under a lease vendee,vendor from the after the sale, is of itself

conclusive of underwe,evidence fraud. Should the decisions
in our to ruleown down any thisreports, attempt lay upon

it orthat allmight, besubject, perhaps, agreements bargains,
or the contract ofentered intoimplied, sale,whichexpress
the vendor should retain of the forwhereby possession property

the of the accommodationeither and not for ofadvantage party,
vendee; and to retainthe all and contracts posses­agreements

thesale, changingmade the eithersion, after withoutdirectly
beit, regardedor shouldafter changingpossession, immediately

4 N. H.Bowers,as Trask v.conclusive evidence of fraud.
;309 and cases176,H.4 N.Rep. Rep.Parker Pattee,v.

before cited.
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In the us, it that the allegedcase before soon afterappears
sale took thatWest,the andbetween Nathanielplaintiffplace
the M. theWest,informed in barnparties wagonGeorge whose

ofwas, sale;the at theand that the ofGeorge, plaintiff,request
consented that the remain in hiswagon might barn, anywithout
care or control on his Nathaniel assumed no ownershippart.

itover Mills’safter this. His removal of to Mrs.the wagon
barn inin of an thearrangementwas withpursuance plaintiff,
no connected the terms of did assale. heway with What was
the servant of the At least cannot look hisplaintiff. uponwe

in theconduct, to after the in such ansale,regard wagon, aspect,
as to us in a fraudwarrant the herethat wasdrawing conclusion,
in law, which the Court is bound to find.

The to beinstructions to of cases ofon the trialgiven juries
this must thedescription, facts and circumstancesdepend upon

at the time. farpresented think the Court rather tooWe went
in the theviews to the on inexpressed thisjury point, especially

ofcomparison between the facts in this case and the conduct
in the and of title And theparties deeds.passing jurydelivery

have been inasmuch asBut,misledmay these suggestions.by
the verdict tois be set another it is not neces-aside upon point,

to these further.sary pursue anyinquiries
The second in the case to therelates ofquestion competency

the witness It that he theGreenough. signed originalappears
bond at the of thereplevin action, and,commencement atgiven

the term of the Common Pleas, 1848, theFebruary which was
term to the trial theprevious of case, was topermission given
file a new bond in of thereplevin one taken. Andplace already

is contended thatit this could not be done thewithout consent of
;the interested and that notparties being obtained, Greenough

holden on theis still and thereforeoriginal bond, asincompetent
a witness.

bondA is one that isreplevin andstatute, mustrequired by
furnished before thebe of canwrit bereplevin served.legally

to the sheriff ofIt is thegiven and not to thecounty ordeputy
the writ, unless theserving sheriff himselfperson shall it.serve

condition that theis,Its shall hisplaintiff andsuit,prosecute pay
all such and costs asdamages him;shall be against andawarded
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it must ch. 204,be sufficient sureties. Rev. Stat.signed by
5. The also that bondstatute shall■§> provides, every replevin

be deemed to be for the benefit of all thegiven attachingpersons
furtherRev. Stat. ch. 6. And it isproperty. 184, pro-<§>

vided in debt be184,said that action of main-anchapter may
tained said of the for thesheriff,in the name benefitupon bond,
of those then,interested. The to thebond, although given
sheriff, is not his but for the benefit of thosefor personal security,

title the Itwho be interested in the to ismay property.trying
an our thestatute, and,instrument prescribed by practice,by
sureties can the in the samebe order of Court man-changed by
ner as areindorsers of writs changed.

The the to theof securities is,object protect parties litigat-
ing ;under loss and so ascertain circumstances from long the
Court see that the no noris in waysecurity impaired, delay
caused, the of the defeatedis not thedesign by permittinglaw
change. In all such is taken thatcare thechanges, always
new sureties shall be to amountabundantly good respond any
that be found them in the action. In themay against haste and

of it is no uncommoninexperience business, fordoing thing the
whose a actionvery witness, upon party’s maytestimony mainly

to aindorse writ or adepend, by statute;sign required.bond
and not to a in cases,such wouldpermit change oftentimes pre-
vent from done.justice being

in the aof orWhere, litigation, bond isprogress indemnity
of costs,the Court as for ororder ongiven by security ac-

,of thecount of on thesome laches whompart person upon the
thebecomesorder is the ofmade, private thesecurity property

interfere towill not it. Butchangeand the Court whereobligee,
statute,as is before the suitthe is bysuch isrequiredsecurity

the theas under direction of Court;it isinstituted, considered
ato toand it is the invariable thatpartypractice permit change

■to beno aresoif, doing, rights prejudiced.security, by
fatal.taken the defendant is NoThe bylast exception

thebe verdict in the formlaw, renderedcan, uponbyjudgment
the action ofit is returned. In damagesin which replevin,

the be for theassessed, verdict plain-beshould whetheralways
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thedefendant,or defendant. If for thetiff the verdict be
a; inand,of takenshould be for thethe valuedamages property

toisresortcase of suit,be not the costswiththey paid, together
the plaintiff,had to If be forbe the bond. the verdictreplevin

detentionthe andshould be for thedamages assessed caption
760; 4 Term Rep.the on PI.of 2 Saunders and Ev.property.

Bart­v.504; 148; 1;1 1 n. Bell347,Saund.PlChitty’s
lett, 7 N. H. 178.Rep.

aandasideThe the must be setstated,for reasonsverdict,
granted.trialNew

Whitney v. Swett.

with-hecan conveyedatgreater will,or in land than an estateestateNo interest
writing.out

fromfrom to orfor to herent year,A shown written yearreceiptstenancy, by
a at will.month to is hut leasemonth,

andgivingthe itit, is, thenceforth, inope-to be waivedNotice partyquit may hy
rative.

and the tenant to the lessorneglecta notice to ofAfter remove, may peace-quit,
goods, doing damage.notenant’sremove the unnecessaryably

beginning.abuse will render him a from theBut of thisany authority trespasser

the evidence leaves itmeaning languageof is because theWhere uncertain,
agentorused the his asdoubtful the words in own behalf,whether speaker

jury,left to instructions theof to be the under fromthe isanother, question
Court.

Trespass and the bouse inenteringfor breaking plaintiff’s
tbeExeter, and bisthrowing furniture out of the uponbouse

andground, and out tbe and hisexpelling keeping plaintiff
from the bouse.family
tbePlea, a briefissue, with statement that tbegeneral bouse

tbe tbeclose of defendant, and that tbe notwas plaintiff being
in tbethen actual thethereof, defendant entered andpossession

tbe noremovedcarefully property, doing unnecessary damage.
On tbe it was admitted that tbetrial, tbedefendant owned

bouse. Tbe offered in evidence a tbeplaintiff toreceipt follow-


