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Pierce v. Duncan.

modes of notblocks;in and do perceiveweinsuring property
if have beenitwhy, material,deemed the shouldthey point not

made thethe to riskIf it is a fact materialofsubject inquiry.
that no ruleshown;be but find ourselves authorizedmay bywe
to infer otherfraud unless furnished withand,proof;without
evidence than think cannot holdis found in this thiscase, we we
to be either a of thesuch a false or such suppressionallegation,
truth, as to thisimpair policy.

thatanswer,Both the last to the furtherareobjections open
,it is thetheto either of whetherentirely parties,unimportant

of covers otherthe State Mutual orpropertypolicy Company
in because,is insured entire oror thenot, whether parts;property

as his andto the isboth, byinsured representation,estopped by
the that theterms of the to assert, propertyspecificpolicy,

the amount andinsured is not insured to inthe defendantsby
thesebe,the it to and as betweenmanner he has represented

it is It isthe taken to be as represented.fact is to beparties,
not;the fact is so orof andcourse immaterial whetherentirely

it be for theit unless ofis a not to purposepoint inquiry,open
not hereis attempted.some fraud inshowing fact, which

theJudgment plaintiff.for

Executor,Pierce, v. Duncan.

a mortgageeA a thecollector of who has received tax from oftaxes, property
mortgagor,hut afterwards the same tax from the will hereceivesassessed,

in an mortgagee.action for had and theto it toholden, received,money repay
receivesOne who to be andto the of a debt,money applied particularpayment

the makingafterwards treats debt as still thethegives to paymentdue, party
righta to treat the contract of as rescinded.payment

had and the todefendant,for receivedmoney byAssumpsit,

M. the The casePierce,the use of testator. wasW. plaintiff’s
statementfor the of the ansubmitted Court agreedopinion upon

land in Stod-of as testator soldfacts, in substance Thefollows.
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inTuttle,dard to one resided back aHillsborough,who taking
and after-1832,for a of the Inmortgage part purchase-money.

the and the taxward, land,land taxed non-resident -listsaswas
offiled in the office of the State.regularly Deputy-Secretary

In the1833, the testator taxes to1834, 1835,and thepaid
to him Tuttle.and Inweredeputy-secretary, they repaid by

the taxes to theand the testator1837,1838, 1839, paid deputy-
hands, and thethe lists in hissecretary, while deputy-were

defendant,to the toDuncan,over the taxessecretary whom,paid
as collector of the list committed forStoddard, tax collec-was
tion. Duncan.Afterwards Tuttle these taxes to Beforepaid
suit the of Duncan thebrought demanded andplaintiff money,
he refused to it.repay

for theJEmery, plaintiff.

thefor defendant.Marston,

J. inThe money was thequestion paid by toBell, plaintiff
the defendant in a taxof assesseddischarge ofupon land, which

the owner,Tuttle was but whichgeneral theupon tes-plaintiff’s
held a thetator Revisedmortgage. By ch.Statutes, 46, 10§§

interested in13,and landevery person themay taxes.pay
as hadtherefore,The amortgagee, toplaintiff, right thesepay

thatIt is not hesuggested,taxes. underpaid any mistake or
theof and thefacts,misapprehension was,payment consequently,

;and of the taxesdischarge and,a satisfaction thatupon state of
the could notalone,facts recoverplaintiff back the money.

thein case inIiis hiswasremedy, payment own wrong, might
Butthe themortgagor,be against perhaps. collector having

thereceived the money through adeputy-secretary, offi-proper
from the-cer for that who had aplaintiff,purpose, right to pay,

theand the to ofhaving applied money discharge the tax, and
to collect thedisabled himself of otherthereby money any per-

hadin a toson, mode, it;other retain andright theany plain-
to reclaimtiff had no nor it.legalright, equitable,

But the has receivedparty moneywho rightfully, may make



ROCKINGHAM.20

v.Pierce Duncan.

Thushis conduct. aliable to ithimself restore by subsequent
it heto has deceived whichcontract, money uponwhoparty any

hishas a to his refusal toretain, withproceedright bymay,
to the otheror its givea violation ofby provisions,,bargain,

rescinded,contract and to treata the asto considerrightparty
State,in thisAnd,it no eitheras longer binding party.upon

have been .held liableas executed as executory,wellcontracts,
N. H.Little,In the cases of Fuller v. 7to be rescinded.thus

474,11 N. and; v. H.Deming Cummings,535 Rep.Rep.
that if a535, held,12 N. H. itPrescott, wasv. Rep.Snow

debt,of a and after-­asreceives part paymentpropertyparty
andto it as such paymentrefuses payment, requireswards allow

its or afor commencesdebt,of the whole or repayment,security
the thefor electmakingsuit its recovery, party payment may

andrescinded,to as recover theconsider the payment may
amount so paid.

inare, think,decisions conclusive this case. TheweThese
theof the tax a matterplaintiff concluded,wasbypayment

had to disturb or recall. But the col-he no whenwhich power
the toor allowed tax be thusagainlector paid, treatingrequired

demand, the madean unsatisfied notwithstandingit as payment
thethis act of defendant to thethe gave plaintiffby plaintiff,

of matter,the same theto take view and to regardthe right
him, astreat the for his own use.and money by money paidpaid
to of this,defendant has no since it is clearright complainThe

the It is his,to retain not and it ismoney.he has no right
it to one orhe bound to the other ofthat is therepayplain
him theeach same tax.have So far aspaidwhotwo persons,

it is immaterial toconcerned,is of them he ishis interest which
he hasheld accountable. If acted fraudwithout towardsany

this andTuttle, tax,it to communicated towhose wasduty pay
and had been done to it theregardhim what intruly byfairly

that Tuttle would a taxcannot alreadyweplaintiff, suppose pay
theunless it understanding,his was uponpaid by mortgagee,

and thecancelled,the should be moneythat first payment
and foran it wasSuch agreement, properrestored. competent

if The effect ofto make, they thought propter.those persons
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Smith, Atlantic Mutual Fire Insurancev. Company.

in of thebe to the the handsleave moneysuch an wouldagreement
, understand-of the Such anplaintiff.as thedefendant, property

and as it allregardsbeen equitable just, parties.haveing would
to thehis act givenownhaving plaintiffAnd the defendant by

transaction,as the true of thethis, characterthe to regardright
into hisas if the comeaccountable,held hadhe must be money

Thethefor use of thefirst, plain-hands at plaintiff.solely
and interestthe taxes,tiff is entitled to recover amount of the

from the time of the demand.
theJudgment plaintiff.for

FireSmith v. The Atlantic Mutual Insur-

Company.ance

of another action for the cause in the Circuit of the Unitedsame CourtPendency
jurisdiction, goodfor this if that had isStates court a in abate-district, plea

ment.

is not to beSuch verified affidavit.requiredplea by

pendingof another action must beA with an enrolmentaccompanied orplea
and in theof the writ declaration action as pending;recital pleaded otherwise

bad on demurrer.the will beplea

Assumpsit on of insurance. Thea defendantspolicy pleaded
that,in abatement at the time of the commencement of the plain-

for thesuit,tiff’s another action was same causepending between
thesame in Circuit Court of thethe Unitedparties States for

District of and stillthe was that theHampshire,New pending;
demand in that suit amounted to ;five hundred dollarsplaintiff’s

a inhe resident the ofthat was State andMassachusetts, that
hadthe Circuit Court jurisdiction.

no affidavit truth of theThere to the matterwas norpleaded,
enrolment or recital the or inof writ declaration the suitany

to be in the Circuit Court.alleged pending
To this the demurredplea plaintiff generally.


