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STATE v. SCAMMON.

An indictment for obstructing a collector of taxes, in the execution of his war-
rant in another town, must allege facts, which, under the statute, give a collee-
tor anthority to execute his warrant beyond the limits of his own town.

Inprorment, under the 8th section of chap. 217, of the Re-
vised Statutes, for obstructing Benjamin 8. Clifford, collector of
taxes for the town of Epping, in the discharge of his duty. The
indictment contained three counts, the first two of which were
abandoned, and the trial proceeded on the third, which was as
follows :

¢ And the Jurors aforesaid, &c., do further present, that the
said Stephen Scammon, on the said 9th day of April, A. D.,
1849, ab said Stratham, with force and arms did maliciously,
knowingly, and wilfully obstruct, oppose, and hinder the said
Benjamin 8. Clifford, who was then and there collector of taxes
for the said town of Epping, &e., and duly qualified to discharge
and perform the duties of said office, in the service of a cerfain
warrant for the collection of taxes, theretofore issued and directed
to said Clifford, by the selectmen of said town of Epping, and in
the due and lawful execution of his office as aforesaid, and other
wrongs, the defendant then and there did,” &ec.

The defendant objected that the indictment was in law insuff-
cient, and would not warrant & judgment thereon, because it con-
tained no allegation showing the authority of Clifford to execute -
the warrant in Stratham, nor any allegation showing the occa-
sion for executing it out of the town of Epping.

The defendant also took several other exceptions to the indict-
ment, and to the evidence introduced on the part of the prosecu-
tion, which, in the view taken of the case by the court, are not
necessary to be stated. )

A verdict of not guilty was faken by consent, and it was
agreed that, if any of the defendant’s exceptions would cause
the verdict to be set aside, if against him, or would be valid in
arrest of judgment, the verdict for the defendant should stand ;
otherwise, the verdict to be set aside, and the defendant to enter
nolo contendere.
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Hateh, Solicitor for the State.

J. S. Wells, for the defendant. The indictment is bad on
motion to arrest the judgment. Collectors of taxes are toyn
officers, and their general authority is limited to the territory
of the town appointing them. But by the 10th section of chap.
45, Revised Statutes,in case of removal of any person named in
hig list from the town, or of an assessment upon the personal
property of non-residents, he may make distress or arrest the
body, wherever such property or person may be found.

The indictment alleges the resistance to have been made in
Stratham, and Clifford to have been acting under a warrant
issued by tlie selectmen of Epping.

A constable cannot act out of his town precinets ; if he do so,
he is a trespasser. 1 Chitty’s Orim. Law, 89. And if a warrant
is attempted to be executed out of the jurisdiction of the author-
ity issuing if, the killing of the officer is not murder, but only
manslaughter. Ibid. 40. Clifford, then, having only a special
authority to act oub of his town, the indictment should allege
fact sufficient to show him rightfully in Stratham. All the facts
and circumstances constituting the offence, must be specifically
set forth. The offence must appear on the face of the indict-
ment, to be a distinet substantive offence. Archbold,41. And
they must be stated with certainty and precision. Ibid. 42.
‘Whether Clifford had authority to serve a tax warrant of Epping,
in the town of Stratham, is a question of law ; and the fact upon
which he relied as giving such authority, should be alleged in
the indictment. A similar point was made and sustained in 77e
King v. Bverett, 8 Barn, & Cress. 114. In an indictment
against a person for not serving in the office of constable, the
mode of election must be set oub, to show that he was legally
chosen. Rex v. Harpur, 5 Mod. 96; Archbold, 43. The
same principle requires that, in an indictment for resistance in
the execution of a warrant, the authority to execute should be
set out. An indictment for extortion must show what fee was
due, or that nothing was payable, as well as the fee exacted.
Rex v. Locke, 8 Leon. 268.
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PrriEy, J. By section 10, chap. 45, of the Revised Statutes,
it is provided that “in case of removal from town, or of an
assessment upon the personal property of non-residents, the col-
legtor may distrain the property, or arrest the body of any per-
son named in his list, wherever such person or his property may
be found.”

The general authority of the collector is confined to the limits
of his own town, and if he undertake to execute his warrant
beyond, he must bring himself within one of these two cases
defined in the statute. He must show, either that he was exe-
cuting his warrant against a person whose name is on his list
and who has removed from his fown since the assessment of the
tax, or against a non-resident, whose personal property is taxed
in his list.

The indictment alleges that Clifford was collecfor of taxes for
Epping, and was obstructed in the town of Stratham “in the
service of a certain warrant for the collection of taxes, thereto-
fore issued and directed to the said Clifford, by the selectmen of
the said town of Epping.”

The indictment therefore shows that Clifford had his authority
as collector, from the selectmen of Epping, and that he was at-
tempting to execute his warrant in Stratham. Bub the indict-
ment has no allegation of any fact, showing his authority under
the statute, to serve his warrant in Stratham.

The general allegation that he was in the due and lawful exe-
cution of his office, is not in this case sufficient. The indictment
should state the facts, which would give him authority to act be-
yond the limits of his own town. The authorities cited by the
defendant’s counsel, established the principle which governs this
question—and T%he King v. Osman, 5 Bast, 304, is very strongly
in point. In that case it was held, that where a defendant ig
indicted for assaulting the officer of a local court, in the execution
of a warrant, the indictment must state the facts which show the
officer’s authority, and that it is not sufficient to allege that he
was “within the jurisdiction of the court’ and ¢in the due exe-
cution of his office. The objection in that case was held fatal on
motion to arrest the judgment.
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This indictment therefore fails to show that the defendant has
been guilty of any offence, and is bad on motion in arrest of the
judgment. According to the agreement stated in the case there
must be

Judgment on the verdict.

Forsom ». BATCHELDER.

If the owner of goods employ one to carry and deliver them to a purchaser, the
declaration of the carrier made at the time of the delivery, that he brought and
delivered the goods on account of another persomn, is not binding on the owner.

If the defendant refer the plaintiff or his agent to a third person for information
on the subject of the suit, the statement of such third person, made to the
plaintiff or his agent on the same subject, is competent evidence against the
defendant.

AgsumpsIT, to recover the price of a load of potatoes. The
writ was dated January 5, 1848. Plea, the general issue.

It appeared that the plaintiff owned a farm in Hpping, in this
county, and that one West was his agent for selling the crops
that grew on it. The defendant resided in North Hampton and
was engaged in buying and selling potatoes in that town. One
Brown, was also engaged in buying potatoes in different towns
in the county, and carrying them into North Hampton, where
he disposed of them to the defendant and others.

The evidence tended to show that West, as the agent of the
plaintiff, bargained the potatoes in controversy to Brown. The
price was agreed upon, cash was to be paid on delivery, and
Exeter was the place to which West was to draw them. Prior
to this, Brown had purchased two loads of potatoes of West, as
such agent of the plaintiff, (all the potatoes being the plaintiff’s),
and had paid him therefor. West drew the potatoes in dispute
to Exeter, but Brown was not there to receive them. He then
drew them several miles to the defendant’s store in North Hamp-~
ton. 'When he reached there, the defendant was gone and the




