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10th,the of3d, 1847,act of actThe repealed JulyJuly
all the of the militia lawsterms,in and revived1846, provisions

that other itact.- revivedAmong thingswhich repealedwere by
the forreview,for a but fixed timeregimentalthe law providing

the Thus,and 15th October.of ofit the 15th Septemberbetween
the 10th of and the 3d1846,athere betweenperiod Julywas

there no aof was law1847, regimentalrequiringwhenJuly,
and October,the 1st of the ofbetween 15thSeptemberreview

existed after the 3d of 1847. The defend-but a July,such law
of 1847,certificate before the 20th as heant no wasfiled April,

under the that1846,do even of forbound to law requiredlaw
ofand on 3da for theinspection discipline Tuesdayparade

beenfiled,If this certificate had hebeen havewouldMay.,
for comemilitaryfrom for the he haveduty wouldyear,exempt

as revived of the relat-byunder the the act 1847. Aslaw law
inremained andto force theexempts during whole period,ing

no infiled certificate the1847,as he cannot be sus-exception
tained.

“5,The chap. 87,Rev. Stat. thatprovidesYII. Captains§
obedience to the the inorders of Colonel relation toshall yield

andtime of The order fromthe review.”place produced was
Colonel, and the to it,the bound without look-wasCaptain obey

it.ing beyond
on theJudgment verdict.

v. Appellant.Jones French,

adjutantnot the of ofregimentIt is the of a to record the limits aduty company.

original signed byorder the the limits of aprescribingThe field officers, company,
the thoughis evidence of not recorded.competent limits,

definiteThe limits of a must be and marked boundaries.territorial, bycompany
“a andbeginningThe limits of were described as at Rochester line,company

saidrunning the so all side ofTen Rod as to take on the south-westroad,up
includingand the Mark Demeritt,to New Durham Messrs. Hurds,road, line,

and5th on the northbe included in theto&c., company,-Stephen Vamey,
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limitsthe3d thatthe Held,to include company.”side of said boundaries,
not suf-wereof the 5ththe boundariesand that companywere not territorial,

defined.ficiently

Appeal of the Peace,of a Justice imposingthefrom judgment
of military duty.a fine for neglect

the de-inthe whichmilitary company,limits ofTo theprove
theto do military duty, plaintiffto be liablefendant was alleged

testifiedof the regimentthea book, Adjutantwhichproduced
in thereand wasthe whichof regiment,the bookwas orderly

the of thislimitsofficersthe field prescribingentered ofan order
an order,thisthat originalwasnotIt pretended,wascompany.

order.record ofa or anyto be copyitand not certifiedwas
1827,27,datedorder, JanuaryHe an originalalso produced

theand signaturesof this company, provedthe limitsprescribing
of the at that butdate,to be field officers regimentthose of the

recorded.did not it had ever beenthatshow
the in thesethe limits ofdescribed words:companyThis order

“ theestablish boundaries astheyIn the of Farmington,town
line, and theat Rochester runningtofollows, wit, upbeginning

take on the ofas to all south-west side saidroad,Ten Rod so
theline, and Messrs.including Hurds,to Durhamroad New

to be&c., included in the 5thMark Demeritt, Yarney,Stephen
of said boundaries tothe north side includeand oncompany,
that some of the MarkHurds,the 3rd It appearscompany.”

theresided on north-east sideDemeritt, and ofYarney,Stephen
road.said

of theTo the character whom thesergeant,official byprove
a warrant,defendant thewarned, producedplaintiff signedwas

the datedthe andColonel, countersigned by Adjutant,by May
1st, 1843.

for theof the training,The' order company requiredCaptain,
officersandto the non-commissioned ofthe sergeant privateswarn

“ store,”Hiram Barker’sto atthe without anycompany appear
that Hiramof the It Barker’sother designation appearsplace.

the ofa in town Farmington,store was well known locality and
the third and that there nolimits of the wascompany,within

other so in thedesignated vicinity.place
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The wasdefendant verdictto the Aevidence.excepted
toascourt,taken for the to the of theplaintiff, subject opinion
bethe toof the wasevidence,admissibility whichupon judgment

or therendered, verdict to be set and a trial granted.aside new

Sobbs and Sanborn, for the De-the act ofdefendant. By
1792,27th,cember N. H. and N.ofLaws, 411, (ed. 1797),

H. 244, ofLaws, the militia of the State was(ed. 1805),
into battalions andorganized regiments.

the act of December Laws,N. H.28th, 1792, 425, (ed.By
H.of and N. it is259, ofLaws, provided1797) (ed. 1805),

divisions,that the of the into threemilitia State shall be divided
and, if each ofconvenient, brigades,division shall consist two

battalionseach of four ofeach twobrigade regiments, regiment
andof eachfive and of privates,companies, sixty-fourcompany

“ formshallthat the field officersof each and regimentevery
from timethe in theirand severalarrange" companies regiments,

as shall think thetime, require.”to they maypublic good
andfile,of rank andas to the numberThe same provisions
en-the arethe field officers to companies,the of arrangeduty

H. Laws, 287,N.1808,acted the statute of December 22d,by
6 and1,1819,of the act of28,5 and (ed. 1815), Julyby §§§§

25.andthe act of 722,1820,and December24, by §§
re-authorized orfield officersof acts are thenone theseBy

thembut to arrangethe limits ofto companies,prescribequired
of the actto theso as to conformtime,time to provisionsfrom

in subsequentand to similar8, 1792,of December provisions
acts.

militiato theacts were1829, relatingthe act ofBy previous
andthe rules; andH. of392, 1830)N. Laws, (ed.repealed.

the Unitedthe ofofexercises, &e., armyfor the fieldregulations
406.Laws,H.N.were adopted.States

before made byof companiesallthis arrangementsrepeal,By
ceased.rights,no vestedthereofficers,field werethe where

no vested rights.wereHere,There
Itadmissible. .wasnotwasorderThe produced,pretended

no necessityadmitted whenand wasevidence only,secondary



TERM,DECEMBER 1850. 67

v.Jones ITrench.

for its admission It could toamount, at most,was shown.
more than ofthe declarations the fieldnothing officers.

the act of 1829, the in theBy ofcompanies Rochester,towns
and Milton are asFarmington, recognized existing companies,

and made to theconstitute 39th N. H.regiment. Laws, 401,
39, of(ed. 1830).§
The of tolimits are be andcompanies required geographical,

are to be recorded the Thisthey is the first sta-by Adjutant.
tute andthe limits to be fixed recorded. N. H.requiring Laws,

12, 106;of 7 Pick.386, Eveleth,v.Withington(ed. 1830);§
206; 8 403;12 Pick.Dover, Sheldon,v. v. Verm.Perry Grray

6State N. H.v. 435.Leonard, Rep.
The fifth in allincludedFarmington, south-west ofcompany

the Ten androad, Hurds,Rod the Mark Demeritt, Stephen
on the north-east side of the&c., road.Varney,

The third included all the residue ofcompany onFarmington
side of the road.the north-east

•noThere limitsgeographicalwere thebetween third company
and the Hurds, Demeritt, &c.Varney,

ST.and Ef. for theEastman, plaintiff.6r. The first position
assumed the for thecounsel defendant in this isby case, in sub-

follows,stance as viz.
to that ofstatute,That noby previously 1829, was there any

the limitation of militiaprovision requiring butcompanies, only
the of suchcommanding arrangementlaws companies theby

field the different fromregiments,officers of time to time; and
allthat said on the ofarrangements thatpassage act ceased,

because the inhad suchcompanies acquired, noarrangements,
vested rights.

answer,To this that the orderwe theobjection prescribing
limits of the third of of thewhichinfantry, defendantcompany

a dated andmember, 27th, 1827, a limi-was was wasJanuary
tation the 1820.of said under statute of N.lawfulcompany,

Laws,H. of1820, 25. section theThis305, speaksp. duty§
of the field of to form andofficers the differentregiments arrange
the of intheir and thealso, samecompanies regiments,several
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ismentionconnection and companies,forming arrangingwith
“ limitthat toinference,Themade of the limits” of companies.

therefore,is,officers,thesea of the ofcompanies, dutywas part
this sec-upon; can be placedirresistible no other construction

most distinctlyareofthe limits companiestion of statute. Also
aforesaid.of the27,in section statuterecognized

statute con-companies thisunderof madeboundariesThe
the differentofand the field officersinstituted,tinued, (if properly

1829.statute oftheafter the ofso passageregiments determined,)
theofficers,in thisof those particular,This last named law required

“ fieldis they officers)no more. Its (thesame care and language
oftheto the limits to several companiesare authorized prescribe

to and as shalland the same alter modify theytheir regiments,
This is more exactthink the statutegbod may require.public

fieldin this the officerslaws,than uponenjoining dutyprevious
ofis the same as thatof the but its meaningdifferent regiments,

the fact,referred to. Such then1820, beingthe of beforelaw
1829,the statute ofbelieve, boundnot,these officers bywere we

offixed, under saidlimits and lawto renew properlylegally
correct,are the court will,If in this we we1820. conclusion

the in thein the absence tothink, anything contrarypresume #>f
from the fact that actedrecords, and officersregimental company

the officers of the 39thorder, did,that fieldunder this regiment
of 1829,of statute this limitation ofthe said adoptafter passage

a so do.legal to27th, 1827, righthavingJanuary
todo not enter into the of vested referredrights,questionWe

thein the of defendant’s becausecounsel, perceiveweargument
for case like this.them,no for in a Wenecessity contending

not on in in that isstand vested the whichrights, phrasesense
limits;used; claim no in these wewegenerally pro-property

of ourtect under theourselves acts of the field officers regiment,
and done then andexisting,under theproperlylegally right-law

acontinued them in under a similar offorce, provisionfully by
abut reenactmentstatute, effect,contained inwhichsubsequent

of themthat of law, theprovision by performedauthorizing duty
as aforesaid.

The second of the orderposition is,defendant’s counsel that
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It is said)not admissible.evidence, was was (itintroduced in
its admissionforadmitted noevidence, when necessitysecondary

ofthe declarationsmore thanamount to noIt couldwas shown.
the field officers.

orderof saidthat the admissionwethis reply,To objection
firstIt withinthe rules of wasevidence.in accordance withwas

nowevidence, supposingon trials secondaryrulethe admitting
character.of thatevidencethat this onlywas

andtheof regiment,trial the bookon orderlyWe produced
“ officers,pre-the fieldin it no order ofrecordedthere appeared

as aororder,as an originalthisofthe limits company”scribing
of our produc-order. The impossibilityor record of anycopy,

of theomissionexhibited. Thethe is therebybest evidenceing
introducetohad a rightandbest is thus weevidence explained,

4 N.Currier,;328 v.onthis evidence. 1 Ev. daleStarkie
H. 169.Rep.

record,than aother evidence2d. the rule admittingWithin
ofor recognitionmemorialthe record is a mere subsequentwhen

1044; v.3 on StateStarkie Ev.the recorded.fact directed to be
312;9 Mass.347; Marshall,Bassett v.10 II.Kean, N. Rep.

Leonard,theH. 168. In v.6 N. StateJDwinnell,State Rep.v.
this rule.is6 H. there435, nothing militating againstN. Rep.

of the dischargenot there that the recorddoes sayHis honor
the evidence.of a is onlysergeant

áloneof the holds its officersthe law whichmeaning3d. Within
on their rulesfor withnon-compliance part, prescribedresponsible

of this is TheThe evident. prose-official neglect. justicefor
fault; and he behere is shallofficer without injured bycuting

to record ?officer, make his Thisof the recordingthe neglect
the therefiled wasregimentalbeen among papers,havingorder

ofthe same for the this action.of purposesrecordinga sufficient
;309 Chase 14H. v.2 N.Houston, Rep. Hathaway,v.Hardy

222.Mass.
that orderbelieve,it said wasabove isErom the weapparent,
been a neces-thereevidence, having legalinadmittedproperly

to “more thanand that it did “amount”course,thatforsity
sufficient inof field evidencethe officers,” beingthe declarations

of view.pointevery
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ofThe defendant’s is in thatcounsel, fact,next theposition
are to be limits,limits of andrequiredcompanies geographical

that exist said thirdno limits between andsuch saidcompany,
Hurds, &c.Demeritt,

theall authorities cited,We examinedhave theexcepting
cannot discoverYermont and affect this casecase, how tothey

inlimits thisour Our order are territorial, notdisadvantage.
are sustained saidbyand therefore authorities.personal, By

this the of was divided intoFarmingtontownorder, completely
and the Ten Roddivisions, road was thetwo dividingmilitary

the homesteads ofline, as certain indivi-say, withtogether, we
in order. This construction isduals named the sus-entirely

of the ordertained the thefollowinglanguage immediatelyby
“of the fifth and the'limits on northof the company,description

boundaries to include the thirdside of said Whatcompany.”
,could not haveboundaries are here meant ? Individuals been

be The Ten Rod road and-individualsintended to boundaries.
not calledmentioned,of the names could be with any propriety

this meanBoundaries, connection,in could not theboundaries.
Hurds, Demeritt,the residences of the Messrs.said androad,

ofbe that term than ?&c. other definition can thisgivenWhat
theand the homesteads Messrs.road,The Ten Rod occupied by

&c.Hurds, Demeritt,
did exist theselimits that order betweenbyThen geographical

companies.
vindi-below,mentioned be foundIn the cases principleswill

of the aforesaid order. Haven v.the above constructioncating
,; 9 H.113 v. N.5 N. H. Rep.WhiteRichardson, Rep. Gfray,

126.

the of thenot to beC. It seem'sG-ilchrist, duty AdjutantJ.
1,89,the Rev. Stat. chap. §company.the limits ofrecordto

communications,andofficialorders,recordhethat shallprovides
limits have beenafter the prescrib-84, 1,chap.Byreturns. §

in the book.be recorded orderlythemin shallalterationed, any
the orderBut was pro-originaltheare provisions.onlyThese

theis as evidence as copygoodthat is Itduced, enough.and
least.at
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the act ofUnder Decemberterritorial.The limits should be
to define the limits ofare28th, 1805, empoweredSelectmen

thatbeen considered the limitsit hasschool anddistricts, always
Stat.,Rev. that the1,69, providesmust territorial.be Chap. §

defined metes and bounds.shall be bylimits of districtsschool
enacts that a shall be liable to doAnd 77, 1, personchap. §

limits he reside,in the within whosecompany maymilitary duty
limits.territorialmeaningclearly

The limits ofnot territorial. the 5thhere are com-The limits
and then certain named are todefined, personsare firstpany

reside to bea liablebe must to dopersonincluded. Where
if? it be sufficient he should buildin 5th Wouldthe companyduty

the farms of one of them ? Butofa house on some thenpartnew
inhe for the mode whichincluded,not be areonly personswould

and he not beincluded named.them,is wouldnaming Nowby
the are areas the limits of boundedcompanies given,two they

defective,is uncertain and bothIf one areeach other. so.by
are the actiondefective,the limits cannotAnd as bewe think

maintained.
beneed notin the case into.inquiredotherThe questions

setVerdict aside.

LeightonFoye & a.v.

to the matter inmustrebutting, anddirectlyto be applyEvidence, controversy,
made out theto bo by oppositefactsto the attempted party.particular

showing the manner in which theintroduced evidence businessThe defendants
tendingas tobrick show thatin a certain theiron them yard,was carried by
The thenwereand business offeredplaintiffthe separate.interests in yard

conducting business wastheof inmethod adoptedevidence that the same
business was carried onthewhere oneextent, byof similarother yards,

thethatHeld,more evidencejointly two oror persons.byperson only,
rebutting butin nature of evidence,not the wasthe wasoffered by plaintiff

and inadmissible.res inter alios,
andis tousage in ascertainor business, explainof a customThe officeproper

toincannot be received anyIt opposition principleof thethe intent parties.


