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The discussion Chief Parker,Justice in Elliottby v. Abbott,
12 N. H. also sustains theRep. 549, plaintiff in this action,

the inalthough case,this notprecise questions, were raised in
that. the of thatBy decision, asauthority however, aswell by
that of the etBank this actional.,v. Hyde have beenmight

benefit;inbrought the name of the forbank, the Heplaintiff’s
also declaredmight have the as tonote, himselfupon payable by

the name of the bank. And the isquestion settleddistinctly
that the bank could indorse the note, as done inwas this case,
and then the sustain his action.plaintiff

The theofopinion Court, therefore, is, there should bethat
Judgment on the verdict.

Sawyer.v.Gleason

afor small in all isA full of demands, evidence of asum, primé set-receipt facie
and of the in full of all due to the signer.tlement, moneypayment

be which a jurymay evidence,Such convinces thatreceipt disproved by any the
are otherwise.facts

Assumpsit. The declared,plaintiff
For his labor and in and1. services digging removing

for -defendant,earth the $75.00
2. andFor labor generally,work 70.00
3. On an account annexed histo forwrit anddigging

489 of47-100 earthremoving at 15yards cents
per yard, 73.42

on intrial that theIt months of andappeared April May,
and1849, the removedplaintiff dug earth for defendant;the

the amount measured,that and an accountwas given,was by
the made the towhosurveyor, measurement, the defendant,

to dollars;andamounting between theseventy evidenceeighty
did not the exact theshow that hequantity; defendant, when

the account,shown admitted it to correct.was be
8XXII.YOL.
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defendantthe offeredTo two of thepaymentshow receipts
5,one June for1849, $25,dated received on ac-plaintiff,

theand of thecount. This onreceipt payment account$25
the The otheradmitted was dated Juneby plaintiff. receiptwere

:in these termsand “Received of John29,1849, was Sawyer
allin full of demands andDollars, accounts to date.”Three this

thethis last defendantreceipt called Samuel L.To prove
testified that in thewitness,as a thewho afternoon ofWiggin

and1849, the defendant cameJune, plaintiff29th of together
•Dover, and the defendantin said to the witness,shopinto his

“ dollars;threelet Gleason have that thetoI witnessyouwant
corn,have a bushel of and otherthen let Gleason someperhaps

of his and him thestore,out the balance ofarticles paidsmall
— the dollars;in balancedollars about twomoney beingthree
to a for ;write the three dollarsthat he requested receiptwas

the to be in full,was and one orreceiptasked whetherthat he
that he thensaid thethe wroteparties yes;of pro­both receipt

it; that thereand no settlement be­signedGleason wrasduced,
inand Gleason his that he notdidpresence;Sawyertween

said;thatmore that he did not read thewasthinganyrecollect
and did not Gleason itGleason, know'whether read ortoreceipt

;ofdid not beforenot; thinghe know Sawyer’s paying anythat
and intoit Gleason went downlikely Sawyerthat he thought

it;diddrank, but recollect thatnotand Gleasoncellar, peo­the
thedrank,andthere but witness had notdownoften wentple

the cellar.in No otherthe business evidenceof wascharge
the tocounsel submitted cause theThe jury withoutproduced.

of theunder Court.chargeargument,
the that theThe Court instructed jury acknowledgingreceipt

in full of indollars, demands,of three all lawwaspayment
that, the of the demandevidence whole plaintiff’sprimd facie

burden ofthe on the toproofthat lay plaintiff impeachwas paid;
thethat,and show the plain-the receipt, notwithstanding receipt,

not been that thehad but wasfully paid; receipttiff’s demand
to the evi-and were determine on wholeconclusive, theynot

the debt hadthem, of thebefore whether whole plaintiff’sdence
consider circum-the mannermightthat theybeen andpaid;
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thereceipt given,stances in the was conversation whichwhich
to them intime, assisttook at theplace determining whether
the time thatat hethe understood was agivingplaintiff receipt,

in full, or it fromsigned mistake oracknowledging payment
as onThat theweighing of themisapprehension. probability
the fact thatcase consider the defendantmight had takenthey

and hea the whether$25,for notwould takenreceipt have
if hefor intermediate had madepayments asreceipts them, also

the amount for the of thewhich defendant offered nopayment
of full;evidence the three inbut dollars thatreceipt the length

of time of thethe work and thecompletionbetween ofpayment
the be considered ifthree dollars, might itthey hadthought

itas also thatweight, was formerprobablewhether payments
would the of due. Thatexact sumleave were to takethey$8
the itself as in law, evidencereceipt standing that theby whole
demand andwas considerpaid; whether, all thetaking evidence

the oftogether, legal presumption payment, fromarising the
and findovercome, aswas matter ofreceipt, fact from all the

facts and circumstances appearing them,before whether the
;debt had been iffully muchplaintiff’s paid not, how remained

return theirand verdictunpaid, accordingly.
theThe counsel for defendant moved the Court to instruct

the that the for three dollars in offull alljury, receipt demands,
that the paid;evidence debtwhole had beenwas andplenary

not theconclusive, inwas histhough presumption favor, and it
must unless directprevail, orbyoverthrown cir-proof strong
cumstances.

declinedThe Court to instruct the in these terms, but onjury
the motion instructedforegoing that thethem, to bereceipt was
taken as that theevidence demandwhole had been thatpaid;
the ofburden on the toproof was theplaintiff overcome pre-

of from thesumption arising but thatpayment receipt; they
should all the inevidence the andweigh case, determine whe-

as matterther, of the of thefact, whole haddemandplaintiff’s
been paid.

The returned a verdict of dollarsjury forty-five forty-two
for thecents the defendant toplaintiff, which moved set aside
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thein to the andfor misdirection instructionsforegoing jury,
there was no orsufficient to overcome,because evidence destroy,

the inavoid full.plaintiff’s receipt

theSoule, for plaintiff.

for the thethatdefendant, contended,Christie and Kingman,
incorrect;to the were in that werefirst,instructions jury they

“ thethe manner andto consider circumstances in whichtold
theand the conversation attookgiven, which placewasreceipt

them in signedto assist thetime, determining whether plaintiff
from mistake orthe misapprehension.”receipt

thetooffered no evidence in relationThe whateverplaintiff
tomade no a fraud or surpriseshowattempt mistake,receipt,

orinnor there facttransaction,in the or circumstancewas any
a ofcase, raisingthe evenabout presumption misapprehension.

andit to clearis be made out asexisted,If had bysuch really
—hand;as make a defence to note ofaforcible wouldproof

a of aside con-induce court to set aasor such equitywould
toor are notinferences,orMere argumentstract. suspicions,
ofthe on abe sent voyagea nor should juryinvalidate receipt;
it.circumstances avoidtheyto hunt whichby mayupdiscovery

of to bethe extent a receiptto permittingauthorities goThe
orfor mistakefraud,ororal testimony, impeachedbyexplained

this thethat is utmost limit tocontend,and we whichsurprise;
rule extends.the

than itis,in terms more ithad been explicitthe receipt“If
kindI mean that of explanationbe to explanation.openwould

it.” Perto, but consistent withcontradictory Spen-not directly
“ true3 Johns. 318. TheJ., Pearsall,in v.M’Kinstrycer,

assuch circumstancesof the seems to be that wouldsubjectview
contract, fraud,of a such asto set asidea courtlead equity

the effectbe at toor lawmistake, shownsurprise, may destroy
Crittenden,in Puller v.Williams, J.,Perof a receipt.”
“note. AEv. 305, receiptcited in 1 Greenl.406,9 Conn. §

of unless impeachedbe as evidence payment,must considered
2 found in 6Gill, II. S.462,fraud.” Phelan Crosby,for v.

21.894,Digest, §
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“ be if it bein Ml obtained.”may opened, unfairlyA receipt
Co. C.Hav. 4 C. 562;Wash.Lawrence v. Schuylkill Rep.

“Ca. 145.1 Johns. ReceiptsWebster, mayv.Ensign always
White,Brooks v. 2 Met.testimony.”oral 288.be explained by

“ in thatacknowledged writing,a has hasWhen party money
isand a mistake afterwards alleged, parolbeen evidencepaid,

butit, such must bebe to correctreceived clear.proofmay very
found 4 U.325,1 in S.Pooser,v.Cogens Spears, Dig. 734,

1772.§
“ that a indoubt, full,There be no thecan whenreceipt per-

no andson it under cangave misapprehensionwho was complain
him;is andof no fraud or binding therefore heimposition, upon

that thenot at tois toreceipt givenshow defraudliberty was
fact nocreditors, and that in hadmoney thepassed between

inEllenborough,Per Lord Alner v. 1parties.” George, Camp.
393.

“ all demands,A in full of givenwhenreceipt with complete
of the is acircumstances,all conclusiveknowledge bar to the

action; it shouldand the notgiving beparty allowed to rip up
has been so concluded.”the Pertransaction, which Lord Ken-

Eastman, 1in Bristoiu 173.Esp.v. Rep.yon
the same inLord asserts Henderson v.Ellenborough Wild,

3also, Stark. Ev. 1276,2 562. See, ofCamp. (ed. 1826.)
ofrebutted mistakeproof“A be orbyreceipt may fraud.”

410,on 674.Story Contracts, §
in the2d. The Court erred todirecting jury consider the

that no butfact, the defendant theshowed receipt, inreceipt
tofull for the intermediate thepayments subsequent forreceipt

a circumstance fromasdollars, whichtwenty-five they might
had notthat the been made.infer payments

It is the all classes ofusual amongpractice, persons, to give
“and for one somedollar,”receive nominalreceipts (or sum,)

demands,”full of all on the of“in settlement long accounts;
the thisand from wouldarisingpresumption practice certainly

thisan of the ofcreate in favor validityimpression receipt; and
extra that the intermediate paymentsproof hadrequire not

“made. thebeen The of be same.wouldlawpresumption If a
8*
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therent,man a for the last former is togive receipt presumed
3 of1272,be Brewer v.Stark. Ev.paid.” 1826);(ed. Knapp,

“ in1 for full note,Pick. A of a certain is$1,00,337. receipt
fullof ofevidence the note.” v.paymentprima Paigefacie

491.10 Yerm.Perno,
in theerred to as aninstructingCourt consider3d. The jury

and one thatcircumstance, mightimprobable properly impeach
that former shouldthe fact leave threepaymentsthe justreceipt,

due.dollars
not thatdid fraction of a dollaranyevidence show wasThe

and threeaccount, adue the dollars ason wasplaintiff’s likely
Butsum.as other we that thecontend,balance any receipt

for aconclusive, ac-thougheven less sum thangivenwas was
mistake.due, full,unless “A ingiven through receipttually

and the creditor ofbe,to when had the meansintended so
claim,the of his will be held to asamountascertaining operate

inbe amount thethe claim thanlargerthough receipt.”such,
520.5 Yerm. “If andagreementBlodgett, byv.Kolbroolc

be isin full itgiven, conclusive,a receiptmistakewithout
JOmric Gilbert,amount due.” v.than the Wright,lessthough

must havethese onsuggestionsEach of operated764.(Ohio,)
theto the of defendant.the disadvantageof jurythe minds
thebarriers,the law,broke down whicheffectually (evenThey

in this had forraised thethe Court trial,) pro-byas laid down
itCourt,The is toldtrue, thedefendant.the juryoftection

“ the toonof theplaintiffthe burden proof lay impeachthat
” thiscould declarationforce inhave,but whenwhatreceipt;

“ that the ofare told, time,lengthbreath they (twentythe next
the andthe of the date ofworkcompletionbetweennine days,)

be considered as a of ?ground impeachmentmightreceipt,”the
should as theCourt have charged requestedThe by4th.

406trial; ;and on 9 Conn. 2 Gill,'on the we relydefendant
; 173;1; 393 1 R. 2325462; Camp. Esp. Camp.1 Spears,

562;R. 1C. C. Johns. Ca. and145, cited4 Wash.;562
theto sustainabove, point.abstracted

“ conclusive,is notin full strongthough primareceiptA
;5Ried v. 2 Harr. Bob-Ried,entireof payment.”evidence

247; 32.State v. 1 Rich.Robinson,2 Dev.Perry,bin v.
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the theweighthat mightdirection evidence injuryThe the
the of thewhether wholeand. determine plaintiff’s demandcase,

becauseclearly wrong;had been there nowas was evi-paid,
characterof a tocase beproperdence in the submitted to the

to thethemto rejectauthorize Therereceipt. nojury, was
the account hadthat notmade to show beenattempt fairly liqui-

northe there adated and closed wasby parties; of evi-particle
the fordence totending impeach receipt fraud, mistake or sur-

prise.
“raised in theII. As to the second point case, that there

no evidence to overcome,was sufficient or avoid thedestroy
in think that anfull,”plaintiff’s receipt we examination of the

facts, as must one thatconvince theevery verdictreported, is
evidence.against

andaccount,The his restedplaintiff case;hisproved the
“then in his in full,defendant andreceiptput thatproved the

“—thein afternoon,” thattogetherwereparties they requested
“—to athe thatwitness write ashed ifreceipt,” when it was to

inbe offull, them,a both or one of them in thereceipt presence
—other,of the said and11that theyes,” thenplaintiff itsigned

as is all thewritten.” This evidence thetouching andreceipt;
it to sustain it.goes submit,Wecertainly strongly therefore,
that the isverdict andagainst evidence,palpably should be set
aside.

J. TheBell, thissingle raised casequestion relatesby to
the andamount character of the evidence itwhich isupon com-

for a to find the fact that notjurypetent wasmoney paid, against
the evidence of a of areceipt the smalladmitting sumpayment

of allin full demands and accounts.
It ofis, course, that aadmitted, in fulleverywhere receipt of

all isdemands, that all suchevidence demandsprimé havefade
;been as a a sum isforpaid just receipt specific privid facie

theevidence of of that sum.payment
aEvidence, is to and toboundjury regard,which govern

if it andthemselves stands uncontradictedby, unimpeached, is
And this the rule inevidence. is relation toprimé re-facie
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to acredencetheir oaths to giveThe are bound byceipts. jury
it a factto asand find their verdict upon proved;uponreceipt

circumstances,orthere is other otherevidence,unless found
and in theirresult,lead to a differenttheir minds judg-which

inthat isnot therement arethe We awareoutweigh receipt.
andthe of acase receiptthis difference betweenrespect any

It is to be over-evidence.the case of otherany primd fade
toarebefore the butbalanced other laid theyevidenceby juryj

thereor other andthe theone scalejudge preponderates,when
toasfor theirrule,is no can be laid governmentwhich down

out-toeither the kind evidence, oughtor of whichquantity
such written admission.weigh

canare cited to that aus, hold,Cases to seem receiptwhich
““be for orfraud,’’if orobtained,”only impeached unfairly

“ lead a court of to setsuch circumstances as equitywouldupon
“;or thatfraud, mistake,aside a ascontract, surprise”such

” “clear; and ato correct must be thata receipt veryproof
can oral orbe testimony,receipt by impeachedonly explained

think the ofWe languagefor orfraud, mistake, surprise.”
is to the circum-cases be understood with referencethese to

the before court.of cases then theparticularstances
that all be ex-be,understand the to receiptsWe law may

of fraud,on the or sur-mistake,and impeached groundplained
; be and Theand that contradicted disproved.mayprise they

tobe be other-fact admitted the shownreceipt may simplyby
that done calculated towise, and evidenceby anymaybe satisfy

the minds of the either or circumstancesdirectjury, by proof, by
to the same result.tending

is in 1The laid & to Phil. Ev.law Hill’s Notesdown Cowen
“381, Cott’s thus: notare(Van ed.) only impeach­Receipts

fraud,able for but so erro­shown,mistake beany may anymay
neous or statement in thebythem, though designed parties.false

ora bethey contradicted,In variedmay always explainedword
them,citedThe collected andoral cases byby testimony.”

introducedsustain their statement. If is castingevidencefully
a it bethe ofupon maya correctnesssuspicion receipt, sup­

of the itunder given,circumstances wasby proof whichported
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that aand in full is aagree,we where dis-receipt given upon
tinct to all certain terms,claimsagreement compromise upon

inand such a is of the sogiven pursuance adjustmentreceipt
it be fraud im-made, can on the ofimpeached groundonly 0c

“ in full ofit is that allshown,So where aposition. receipt
all the circunbdemands is ofwithgiven complete knowledge

held,it is;is held but it is it sostances,” conclusive apparent
there isnot because to the re-any legal contradictingobjection

but because such evidence either the evidenceceipt, disproves
the or such a that theshows state ofagainst receipt, agreement,

incorrectness of the is not material.receipt
The to the in theevidence submitted casejury present proved

that the made the occasion of theclearly, only payment upon
of the ofsum threereceipt being signed, was dollars mentioned

in it. That there no settlementwas then made thebetween
and on thatwas saidparties, nothing The evidencesubject.

left it uncertain, thewhether was read or toentirely receipt by
thethe The was written who wasplaintiff. receipt by witness

asked to a three dollars. He asked if the re-'write receipt for
“to full,was be in and one or of theboth saidceipt parties yes.”

he histhen,And construction his words,ownputting upon own
for threein a in allfull, wrote dollars demandsreceipt full of

date;and accounts to the not one had beenthough saidword
demand or accountabout between theany thisparties except

three dollars. This evidence theentirely inference,negatived
have been from themightwhich that therealone,drawn receipt

been a settlement thehad and thisbetween that threeparties,
dollars as the balance.was paid

The considerations, which to thewere seemsuggested jury,
to us to be thoseprecisely which would arise thenaturally upon
evidence, and such as the be influencedwouldjury naturally by,

seeand in thewe nothing does not to us toseemcharge which
correctbe andentirely proper.

The thecharge, which to notwasjudge give, wasrequested
assuch beenwe have accustomed to hear. To remarkedhave

the that theto jury, receipt was evidenceproduced plenary
thethat whole debt had been bewouldpaid, going beyond
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than thethe if to mean morelaw, appro-is understoodplenary
theused priméand technicalpriate by judge,legal phrase

almostdesiredevidence. rest of the waschargeThefacie
andfirst repeatedidentical in its the at giventerms chargewith

used thebythe of the termsthe strongwithby judge, exception
toeffect,ofcounsel, calculated, if anywhich were productive

that somemislead the them thegiving impression,jury, by
in that governsthis case fromdifferent rule whichprevailed

evi-cases; of thein theciviljuries ordinarily preponderance
ofor the balancedence, probability.

think be done to theWe willjustice parties-by
on the verdict.Judgment

Hayes v. Palmer.

In an anagainst returning,action a in for not underthe oath,militia,private
to a beorder issued to to warn other attend it musthim, muster",privates

alleged, that sergeant allegationthere was no but the clerk. If such is omit-
judgment will beted, arrested.

A whosergeant majoritya of thedischargedcan be officers,companybyonly
are at the time to act.qualified

commanding if has hisA thelieutenant can orders as officer, captainissue no
home.and is at the time at hishome limits of hiswithin the company,

a of theDebt. beforeThe commenced justiceaction was
officer of a militia com-the aspeace, commandingby plaintiff,

beento havedollars,to allegedrecover a forfeiture of twopany,
under anoath,incurred the for notdefendant, returning,by

com-of saidorder issued to as ahim,the privateby plaintiff
muster.ato one atto regimentalwarnpany, appearEdgerly

no ofdid that there sergeantThe declaration not wasallege
the theexcept sergeant.company, orderly

that one Ricker wasthe itissue,generalUpon appeared,
and thesworn,andof the commissionedCaptain company, duly

a first LieutenantLieutenant. Theresecond wereplaintiff was


