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the law, if plenary is understood to mean more than the appro-
priate legal and technical phrase used by the judge, primd
Jacie evidence. The rest of the desired charge was almost
identical in its terms with the charge at first given and repeated
by the judge, with the exception of the sérong terms used by the
counsel, which were calculated, if productive of any effect, to
mislead the jury, by giving them the impression, that some
different rule prevailed in this case from that which governs
juries ordinarily in civil cases; the preponderance of the evi-
dence, or the balance of probability.
We think justice will be done to the parties by

Judgment on the verdict.

Haves v. PALMER.

In an action against a private in the militia, for not returning, under oath, an
order issued to him, to warn other privates to attend a muster, it must be
alleged, that there was no sergeant but the clerk. If such allegation is omit-
ted, judgment will be arrested.

A sergeant can be discharged only by a majority of the company officers, who
are at the time qualified to act.

A lieutenant can issue no orders as commanding officer, if the captain has his
home within the limits of his company, and is at the time at his home.

DrBr. The action was commenced before a justice of the
peace, by the plaintiff, as commanding officer of a militia com-
pany, to recover a forfeiture of two dollars, alleged to have been
incurred by the defendant, for not returning, under oath, an
order issued by the plaintiff to him, as a private of said com-
pany, to warn one Edgerly to appear ab a regimental muster.

The declaration did not allege that there was no sergeant of
the company, except the orderly sergeant.

Upon the general issue, it appeared, that one Ricker was
Captain of the company, duly commissioned and sworn, and the
plaintiff was second Lieutenant. There were a first Lieutenant
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and Ensign, but both had removed out of the limits of the com-
pany. The legal residence and family of Ricker have always
been within the limits of the company. In January, 1849,
Ricker went to Lewiston, Maine, to work, and remained there
till September 8, ’49, when he arrived at his home. He came
home with the design of returning to Lewiston in a few days to
work again.

He testified, that he did not come home with the design of
taking any part in the company training, or regimental muster,
nor to exercise any military authority, nor to interfere with any
legal anthority of the plaintiff; that if ordered, he should have
attended to his duties as Captain, in the fall of 1849 ; that he
was detained at home longer than he expected, and wuntil
September 18th, 1849, when he returned to Lewiston to his
work.

On the 9th of September, 1849, the plaintiff called on Ricker,
and got the company books. There were then a first and second
sergeant of the company. On the 10th of September, the
plaintiff wrote and. signed a discharge of the second sergeant,
which was duly recorded, and issued his order to the defendant
as a private, requiring him to warn said Edgerly and others, to
appear at said muster. On the 14th the defendant duly warned
said Edgerly, who did not appear, but he did not return the
order issued to him by the plaintiff

A verdict was taken for the plaintiff by consent, which the
defendant moves may be seb aside. The defendant also moves
in arrest of judgment.

1

Hobbs and Sanborn, for the plaintiff.
J. §. Woodman and Christie, for the defendant.

BeLy, J. The motion in arrest of judgment must prevail.
The statute provision, authorizing the order to warn to be directed
to a private, is as follows : “ Whenever the Captain shall parade
his company, he shall issue his orders to one or more of the ser-
geants, if any, not being the orderly sergeant, otherwise to one
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or more privates of his company, requiring them to warn,” &c.
Rev, Stat. ch. 78, $ 1. By this provision the right fo order a
private to warn depends upon the fact that there ig then no
sergeant of the company, except the clerk. This fact is
essential to be alleged and proved, to constitute any offence
in the private, who disobeys the order, and to entitle any one
to recover the penalty for disobedience. If is not alleged,

and consequently the declaration fails to show any cause of

action.

The facts stated in the case show the reason of the omission.
If it had been alleged, that there was no other sergeant but the
clerk, the proof would not have supported the allegation. The
case finds, that on the 10th of September, 1849, there was a
second sergeant, besides the orderly or clerk. This was the
day the order was issued to the defendant. By the Constitution,
Pt. 2, Art. 54, ¢the Captains and subalterns’ shall appoint
“their non-commissioned officers,” and by consequence, they
have the power of removal. There were on that day four offi-

cers, and as one of these, the Captain, was not absent from the

limits, within which he was required by law to reside, it is appa~
rvent, that the attempt to remove the second sergeant by the
plaintiff alone was entirely null, and the case did not exist, where
the defendant was liable fo be ordered to warn. This defect is,
in its nature incurable, and decisive of the case.

But the case shows, that if this objection had not existed, the
plaintiff was not authorized to issue the order in question. He
had no right to act as commanding officer of the company, ex-
cept in the cases, when such authority is conferred by the law.
Sect. 15, of ch. 93 of the Rev. Stat., gives this authority, when
it exists. “In case any military office shall be vacant, or in
case of the absence of any officer from the limits, within which
he is by law required to reside, the officer next in rank under
him shall have the powers and perform the duties of such officer.”
The office of Captain was not vacant. The Captain was not
absent from his limits. His home,.the residence of himself and
his family, was within .the bounds of his company, and he was,
at the time, at his home. THe had been temporarily absent,
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bub was then returned, as the plaintiff knew, and was ready to
attend to his duties. Under these circumstances the Captain
was the only commanding officer of his company, and the plain-
tiff had no legal authority to issue any order whatever as such.

‘We perceive no color of pretence for the ground taken by the
plaintiff, that the defendant is estopped by his acceptance of the
plaintiff’s order to deny the plaintiff’s authority, or his own lia-
bility to be so drdered.

Judgment arrested.

Frexcom v. GERRISH.

A count upon a note for specific articles cannot be admitted as an amendment
of a declaration for money had and received, and for the hire of goods.

Asgsuupstt for money had and received, and upon an account
annexed for two charges, for the use of a horse and carriage.

The plaintiff moved to amend the writ by adding a count,
“that the defendant, on the 2Tth of January, 1848, by his note
of that date, for value received, promised the plaintiff to pay
him or his order, one brass-mounted harness,” &ec.

Brrn, J. By the 14th General Rule, “no new count or
amendment of a declaration shall be allowed, without the consent
of the defendant, unless it be consistent with the original decla-
ration, and for the same cause of action.”

A promissory note is admissible in evidence under the count for
money had and received. Bufa written promise for the delivery
of specific articles, or for the payment of inoney and the delivery
of specific articles, is not technically a promissory note. We:

" know of no decision, that such a note is admissible under the

money counts. It furnishes a claim not for a certain sum of
money, but for unliquidated damages for the non-performance of
a special contract.
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