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than thethe if to mean morelaw, appro-is understoodplenary
theused priméand technicalpriate by judge,legal phrase

almostdesiredevidence. rest of the waschargeThefacie
andfirst repeatedidentical in its the at giventerms chargewith

used thebythe of the termsthe strongwithby judge, exception
toeffect,ofcounsel, calculated, if anywhich were productive

that somemislead the them thegiving impression,jury, by
in that governsthis case fromdifferent rule whichprevailed

evi-cases; of thein theciviljuries ordinarily preponderance
ofor the balancedence, probability.

think be done to theWe willjustice parties-by
on the verdict.Judgment

Hayes v. Palmer.

In an anagainst returning,action a in for not underthe oath,militia,private
to a beorder issued to to warn other attend it musthim, muster",privates

alleged, that sergeant allegationthere was no but the clerk. If such is omit-
judgment will beted, arrested.

A whosergeant majoritya of thedischargedcan be officers,companybyonly
are at the time to act.qualified

commanding if has hisA thelieutenant can orders as officer, captainissue no
home.and is at the time at hishome limits of hiswithin the company,

a of theDebt. beforeThe commenced justiceaction was
officer of a militia com-the aspeace, commandingby plaintiff,

beento havedollars,to allegedrecover a forfeiture of twopany,
under anoath,incurred the for notdefendant, returning,by

com-of saidorder issued to as ahim,the privateby plaintiff
muster.ato one atto regimentalwarnpany, appearEdgerly

no ofdid that there sergeantThe declaration not wasallege
the theexcept sergeant.company, orderly

that one Ricker wasthe itissue,generalUpon appeared,
and thesworn,andof the commissionedCaptain company, duly

a first LieutenantLieutenant. Theresecond wereplaintiff was
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and both had removed out of the ofbut limits theEnsign, com-
The residence and of Ricker havelegalpany. family always

been the the Inlimits ofwithin company. January, 1849,
Ricker to to andLewiston, Maine, work,went remained there
till 8, ’49, he atarrived hiswhen home. HeSeptember came
home the of towith indesign returning Lewiston a few todays
work again.

He that he didtestified, not come home with the ofdesign
in the ortaking any training, regimentalpart company muster,

nor to exercise nor tomilitary interfereany authority, with any
of the that if helegal plaintiff; ordered, should haveauthority

attended to his duties ;as in the fall of 1849 that heCaptain,
detained at homewas than he and untillonger expected,

18th, he returned toSeptember 1849, towhen hisLewiston
work.

On the the1849,9th of called onplaintiff Ricker,September,
and the books. There were then a andgot first secondcompany

of On the 10thsergeant the of thecompany. September,
a ofand- the secondsigned dischargewroteplaintiff sergeant,

which and issued hisrecorded,was order to theduly defendant
a toas him saidwarn andprivate, requiring Edgerly others, to

the 14th theat muster. On defendantsaidappear duly warned
but he diddid not notsaid who returnappear, theEdgerly,

theorder to him plaintiff.issued by
for theA taken consent,verdict was whichplaintiff by the

be aside.defendant moves The defendant alsosetmay moves
in arrest of judgment.

Sobls and for theSanlorn, plaintiff

J. S. and forChristie,Woodman the defendant.

J. TheEell, motion in arrest of mustjudgment prevail.
The statute the order to to beauthorisingprovision, warn directed

“to a is as the shallprivate, follows: Whenever Captain parade
his he shall issue his orders to one or more of thecompany, ser-

if not thegeants, any, being orderly sergeant, otherwise to one
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or more of his them to &c.warn,”privates requiringcompany,
Rev. ch. 1. this the order a78,Stat. torightBy provision§

to the fact that there then noisuponwarnprivate depends
the isof the clerk. This factexceptsergeant company,

and to constituteessential to be offencealleged proved, any
the order, and to entitle onein the disobeysprivate, anywho

for It isthe disobedience. not alleged,to recover penalty
failsdeclaration to cause ofand the show anyconsequently

action.
in thethe case reason of the omission.facts statedThe show

that there theno other butsergeantIf it had wasalleged,been
not have the Theallegation.theclerk, would supportedproof

there a1849,the 10th ofthat on wascase finds, September,
thethe This wasbesides or clerk'.second orderlysergeant,

Constitution,theissued to the defendant.the order wasday By
”“ shallthe and subalterns2, appointPt. Art. 54, Captains

“ andofficers,” theytheir non-commissioned consequence,by
offi-that fourthe There onhave of removal. were daypower

from theabsentthe notthese,and as one of wascers, Captain,
isto itreside,law appa-helimits, bywithin was requiredwhich

thethe sergeantthe to remove second bythat attemptrent,
exist,the did notnull, and casealone whereentirelywasplaintiff

defect is,to be ordered to Thisliable warn.the defendant was
of the case.and decisiveincurable,in its nature

not theif this had existed,thatshows, objectionBut the case
issue the order in Heto question.not authorizedwasplaintiff

of the ex-officercommandingno to act as company,had right
theis conferredthe such law.cases, authority byin whencept

Stat.,Rev. this whengivesof ch. 93 of the15, authority,Sect.
“ or invacant,office shall beIn case any militaryit exists.

the limits,of officer from whichof the absence withinanyease
rank underthe officer next inreside,tohe is by requiredlaw

officer.”the and the duties of suchhave powershim shall perform
notnot wasof was vacant. The Captainoffice CaptainThe

of andhis limits. His himselffrom residencehome,.theabsent
he was,bis and.the of hisbounds company,was withinfamily,
absent,He had beenat his home.time, temporarilyat the
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but thenwas returned, as the andknew, was toplaintiff ready
attend to his duties. Under these circumstances the Captain

thewas only officercommanding of his and thecompany, plain-
tiff had no legal to issue orderauthority any whatever as such.

We colorperceive no of for thepretence ground taken theby
that theplaintiff, defendant is his of theby acceptanceestopped

order toplaintiff’s thedeny orplaintiff’s his lia-authority, own
to be so ordered.bility

Judgment arrested.

v.French Gerrish.

A count a note for articles cannotupon bespecific admitted as an amendment
of a declaration bad andfor and for the goods.money received, hbe of

Assumpsit had andfor money received, and anupon account
annexed for for the use of acharges,two horse and carriage.

The to amendplaintiff moved the writ by aadding count,
“ that the on the 27thdefendant, of January, 1848, his noteby
of that received,for value thedate, promised plaintiff to pay
him or his one brass-mountedorder, harness,” &c.

“J. 14ththe General noBy Rule,Bell, new count or
amendment a be allowed,of declaration shall without the consent

defendant,of the unless it be consistent thewith original decla-
and ofration, for the same cause action.”

A innote is admissible evidence under thepromissory count for
Buthad and a forreceived. thepromisewrittenmoney delivery

offor the and thearticles,of or payment fnoneyspecific delivery
aof notarticles, is technically promissoryspecific We-.note.
isthat a admissibledecision,of no such note under theknow

a not for acounts. It furnishes claim certain summoney of
but for thefor damages non-performance ofmoney, unliquidated

a contract.special
9VOL. XXII.


