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done tofor acts thedamagestocers, recover orproperty person
nohaveforothers, they legalwhich fallof notauthority, within
to.the act referredof Such acts ofthe cannotpurview trespass

“a mere defaultas or misconductbe considered in office.” It
theof tolegislatureintentionnot the shield class ofwas offi-any

the ofordinary consequencescers unauthorizedagainst acts of
orto the ofeither persons property others, committedtrespass,

notof lawful authoritythe guise possessed.under
court thattherefore, is,of the there should beThe opinion

onJudgment the verdict.

Conwayv. & a.a., Pet’r&Palmer

18 the a majorityof Revised of a1, § Statutes,ofvirtue ChapterWhether by
jointtheexecute which the sta-authoritycommissioners mayof roadhoard
in notthe entire case all arehoard, andto confer notified,upontutes purport

?consult,meet and quaeredo not

a of road there isexists in hoard nocommissioners,a authorityvacancyWhere
discharge the duties intrustedto to theremaining members hoard.thein

the road gaveof the otherof one twocommissioners,the deceaseafterWhere,
a laying highway;and made out a itreportthe wasand hoard parties,notice,

and the same was set aside.unauthorized,wasthethat reportheld,

Eaton, Freedom,in Ef-Conway,a highwayfor newPetition

Court, in 1847,the term of theAt MayOssippee.andfingham,
andSmith,to Reuben Samuelreferred S.jr.,wasthe petition

for saidRoad Commissioners electedthe county,ofParker, two
a Road CommissionerRust, who was appointedThomastoand

Commissioner a resident ofother being Ossipee,thecase,thisin
¡d. and heardnotice, thegaveThese gentlemeninterestand

at the term, 1848,their whichMaymade reportandparties,
the same and notice for aboard,to givenrecommittedthenwas

the for thisBefore hearing,day appointedhearing.further
and the sur-Rust,Messrs. Smith anddied,ParkerS.Samuel

to heardnotice,theirCommissioners, agreeablyproceededviving
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the and made severalparties, material in thechanges report.
At the theirterm,November wasreport recommittedagain to
them, and further made inchanges the At thereport. May-

ofthe Freedomterm, 1849, towns and toConway theexcepted
theon that Smith andreport, ground Rust had not competent

theto act after decease of Parker.authority

for the theHobbs, petitioners. commonBy law, when an
to be exercisedis officers, allauthority by public must meet or

meet, and,be notified to when assembled, a act.majority may
Line Packets v. Belamy andDespatch Manufacturing Co.,of

12 N. 206.cited,cases H. Rep.
of the commonThis has beenlaw alteredprovision in this

State of the1, 13, Revisedby chap. Statutes,§ which pro-
“that allvides, towords apurporting give tojoint authority

officers,three or more shall bepublic construed as suchgiving
of them.”to aauthority majority

that therealso, shallThe statute beprovides, chosen on the
March,of in eachannually,second threeTuesday roadcounty,

shalleach of holdcommissioners, whom his officeuntil some other
inand his stead.chosen qualifiedis Rev. Stat.person 20,chap.

havecommissioners to1. These authority give notice, &c.§
51.Rev. Stat. chap.

of three.are a These two,majorityTwo then, have the
that is to thegiven three, andauthoritysame this, the ex-by

the theof statute altering commonwords law on thispress sub-
the incontend,as orderand, petitioners that theject, business

even thenot be while isdelayed,may vacancy filledbeing by
election.orappointment

J.whomDearborn, forLJastma?i,')was Freedom(with and
Conway.

there same"Where are several statutes theupon subject, they
are to be construed as one One oftogether thesystem. part
statute must construed another,be so as the wholeby may

andstand, 474;have effect. 1 Burr. 6 Dane, 30.every part
is aIt maxim, that an statute does notaffirmative orrepeal

13VOL. XXII.
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6 Dane,take the commonlaw. and there591, authoritiesaway
cited.

all,After are to consider the fundamentalgreatwe question,
did the mean in the sta-legislaturewhat newpassingnamely:

tute ? In the construction of the intention of thestatutes, legis-
to be regarded.lators aloneought

it is arrive at the intentionrules,Guided these toeasyby
of 2,the the statutes intouching question. Chap.legislators

of roadthe the choice threeStatutes,of Revised1, requires■§>
“ all1, 13, that, words pur-commissioners. providesChap. §

officers,to a to three or moregive publicporting joint authority
them,ofto abe construed as such majorityshall authoritygiving

20, 10, givesunless declared.” Chap.otherwise expressly §
declareto Pleas tothe of the Court of Commonauthority justices

wit;tothe of cases,office road vacant in certaincommissioners
&c.themisconduct,official fromdeath, insanity,removal county,

in case of20, that,eleventh ofThe section chap. provides
whocommissioner,asaid shall appointany vacancy, justices

all &c.duties,and shallsworn,shall be perform the
Chap.statute the of the Court toThis makes it appoint.duty

inis interestedif a commissioner50, road6, that,provides<§>
nota heroad,the the out of shallrequesting layingpetition

commissioners.be filled the otherbut the shallserve, byvacancy
the ofof Actthe second sectionsection byThis repealedwas

of act thethe givesthe 2d of 1846. The first sectionJuly,
of theto the Justicescases, &c.,of in suchpower appointing

re-51,ofThe third section chap.Court of Common Pleas.
interested,allthem to make examination and hear partiesquires

do, andto givesin same as selectmen are requiredthe manner
them to makelike &c. The fourth section requiresauthority,

commissionerswho51, to two2,report. givesChap. power§
some suitableattend,do in case toattend,one fails to appoint

theact is not byto in his section repealedstead. Thisperson
the sixth section2dact of the of 1846, repealsonlywhichJuly,

50.of chap.
andstatutes,of theinto theall aboveTaking view provisions

theas one it is that legislaturethem evidentregarding system,
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full boardathere on allbe, occasions,ever shouldthatintended
is abso-Thiscommissioners, and ever to act.presentof road

the statutes.to to all the ofeffectgivenecessary provisionslutely
commis-full threenot a board ofThese statutes require, only

doingsthethat three atalso, there shall besioners, but, present
a divisionthere becommissioners; that if shouldthe in orderof

of numbercommissioners, mightin the of the theirtwoopinion
theofmake is to the rules reasonsThis andreport. agreeable

common law.
ofis a of a board publicIt a common that majorityprinciple,

re-timeat the samebusiness,officers ofamay complete piece
;6489 & Ores.all at the Barn.to be hearing.quiring present

H. Rep.17 C. L. et 12 N.al.,467. v.King WitaherRep.
; 1 Bos.226, cited;and authorities 1 & 648there Ores.Barn.

the& Pul. ; b.;229 Co. 1181,Litt. WhereBinn. 481.
is to do an for theact of a meetif allauthority public nature,

of ait,purpose executing decide.majority may
inThe statute to a isact,togiving merelyauthority majority

the made,affirmance of common Doubtless act waslaw. this
that not versed in that aunderstand,those mightlaw readily

decide and make isThis conclusionmight report.majority put
or cavil the of the Statutes,doubt Revisedbeyond by provisions

2.51,chap. §
did the intend to avoid thisWhat evil provision,legislature by

a full board ? Most that their shoulddoingscertainlyrequiring
defeated ifbe disagreement, might be,not which twoby only

present.were
statutes to fillthe vacancies have refer-giving authorityAll

this in connection other considerations.to withence
is,of all the statutes that there mustmeaning everThe plain
andof commissioners,full board three bebe a whatever may

it to or evade.is for the Courtnot varythe consequences,
the cannot be then thereconciled,If all statute provisions

the intended commission-must If twolegislatorslatter prevail.
execute all theers to the of lawsauthority respecting laying

fill inmake toroads, vacancies anyout why any provision
anor create a or the commissionerscase, give oppor-vacancy,
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itand and even them in atunity power, enjoin upon specified
?case

The could not of suchhave beenlegislators gross folly,guilty
but ofhave, in the their made to fillwisdom,plenitude provision
vacancies statute,in The of thewordsevery emergency. very

to a to and aact, boardgiving majority implyauthority require
three from.of to aget majority

thatis Smith and had not com-It Eustobjected,J.Woods,

the in thisto act after thecase,upon petition,authoritypetent
one of the threeParker, was road commissionersof whodecease

is conceded the counsel forIt thebyof the petitioners,county.
rule of the commonthe in caseslaw,that to applicableaccording

mustthe aexceptionof this character, prevail, that, where joint
all orofficers, meet,executed mustby publicis to beauthority

act; but that a theto executehave majorityopportunity may
contended,It is the ruleconferred. thathowever,authority

has been sect. of1,thus stated, changed 13,of law by chap.
“that allwhichStatutes,the Eevised provides words purport-
moreto three orauthority officers,to agiveing joint' public

be asconstrued such to a ofshall giving authority majority
them.”

are tothe of this be asconstrued,sectionprovisionsWhether
the andthan to common rule,farther adopt lawmerelygoing
aand of enactment,it the form sanction westatutoryto give

further it benot considerationUponneed decide. maynow
the ruleintended to of and tolaw,it changefound that was

thethe duties a ofthe to execute uponconfer majorityauthority
for noticetheofficers withoutpurpose, givingpublic appointed

and in the case.to the others to be actor opportunity present,
or enter-no wasit be found that such design,Or purpose,may

thebe a state ofIttained the strangewouldby legislature.
orthestatute, thatcommon or shouldlaw, require appointment,

the of someofficers, discharge impor-of a board of forelection
aat the it should conferwhile, time,same upontant joint duty,

thethe to execute entire withoutduty,bare majority, power
or to act be giventhat notice shouldeven requiring opportunity
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afterBefore the of the act referred to,passagetheto minority.
toentire and to allboard,the givenof opportunitythe meeting

the ma-the action of aconferred,take in executing powerpart
if themost sameAnd, necessitycertainly,sufficient.wasjority
at to allleast,of givingexist, opportunity, upondoes not still

a therest,the to trust shalldischarge publicduty jointwhom
to result from the of thefoundnot be explicitnesswillchange

but ofconclusion,that from sometoleading necessitylanguage
to avoid some mischief notconstruction, seen,such whichnow

to the act anCourt, hereafter,lead the givemay interpretation
that of the case. From thein accordance facts dis-viewwith

closed the it that after thecase, however,in present appears,
decease of Parker there no board of road commissioners,was
such as the and,statute theretherefore, not threerequires, were

“in to theoffice statutewhom to apersons purported give joint
a of thewhom, statute theauthority,” upon majority regulating

commissioners,choice of road and their couldprescribing duties,
the to act in theconfer case underauthority consideration.

trueThe and solid of toground theObjection of Smithauthority
was,to that at theact,and Rust time of their action there were

inofficersthen asnot three roadauthority electedcommissioners,
thein of methodsor authorizedany theappointed by statutes,

in the acase,to act ofmajority whom did act.competent And
a full boarduntil there tocompetent act,was there could be, as

no action of aconceive, Whatevermajority.we have beenmay
of theintentionthe tolegislature, with regard au-conferring

a to act the board full,when isthority upon majority thinkwe
that,it clear there is not a fullwhen thequite board, statute

confers no additional not beforeauthority suchexisting, as is
inthose until theclaimed, oroffice,now upon vacancy vacancies

be filled.
the first section of of the20, RevisedBy chap. Statutes,

three road commissioners are beto elected inrequired each
in case theAnd or elected shallcounty. person persons decline

remove from theto becomedie,accept, county, resign, insane, or
manifest hazard to thewhen, from interest,public any orvacany

shall be in thedeclared,vacancies manner outpointed theby
13*
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itstatute, is made the Com-of the ofduty ofjustices the Court
Pleas, to fill such Stat.mon Rev.vacancy, by appointment.
20, 11. And treatingactsrepeated<§> havechap. been passed,

cre-of athe interest in ascommissioner, any particular petition,
thein the boarda Jiao authorizingating vacancy vice, andpro
thethe thusvacancies for thefilling existing, being, bytime

Rev.of some toperson disinterested, fill the same.appointment
;6 and2; chap.30, Pamphlet Laws,Stat. chap. chap.<§> 358, §

1.996, §
afteralso, 51, 2, Stat., if,Rev.So, thatchap. provides,§

andnotice of the time of required,as isplacegiving hearing,
“ one of agree-the commissioners shall be unable to attendany

&c., attend,the theto two donotice, commissioners,ably who
suitable act insome to hispersonmay appoint stead.”

forit is that thereHere, manifest, isthen, necessityno
ofthe the theextending plaincommissionersauthority beyond

of the legislature.purposes
madeis for thatand allAmple provision filling vacanciesany

the ofoccur beforeproceeding anyduring pendency anymay
careful, ofare of a considerationboard, and opinion, uponwe

that there is no as there is noto, ground,the statutes referred
that a thanof lessoccasion, board, consisting three,for holding

cancase,act in and if athat,has to any majorityany authority
at a of com-be a of full boardleast,act at it mustall, majority,

at the time.missioners in authority
inter-are of thattherefore theclearlyWe opinion exception

the reportFreedom and to the ofby Conway acceptanceposed
taken and must prevail.was well

aside.setReport


