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Brown 0. StevEns & al.

The plaintiff became a party to a contract to clear land for the defendants, and -
get the lumber {o a mill, where the defendants were to manufacture it, and the
other parties were to receive one half of the manufactured ITumber as their pay.
Part of the lumber was taken from the land and putinto a boom, buf the
agent of the defendants having neglected to saw if, it was swept away by a
freshet. The parties subsequently made an estimate of the number and quality
of clapboards the lumber would make, and the defendant’s agent agreed to pay
to cach of them a certain sum. The plaintiff then brought an action to reco-
ver the value of his “interest in the lumber drawn to the mill,” and of his
“gshare of the timber.”* Held, that the action could not be maintained, because
the plaintiff had no interest in the lumber or share in the timber, but that his
claim was only to receive 2 compensation for his labor.

AssuMPSIT, upon an account annexed to the wrib.

The defendants were Ebenezer Stevens, Henry S. Walker,
Williaxa Stevens, Joseph Stevens, John Stevens, George Hana-
ford, Greeley Hanaford, and John Mussey, alleged to be part-
ners under the firm of Stevens, Walker, & Co.

Tt was admitted that the defendants were partners as alleged,
after Jan. 18th, 1848, and that all of them except Mussey, were
partners long before that time, under the same name of Stevens,
Walker, & Co. .

The account consisted of one item, to wit:

1848. — Oct. — To share of timber got in by self and

Wm. R. Wells, price agreed, o $14.34

And a second count for goods sold, &e. ' 20.00

under which was specified,
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“ My interest in lumber drawn to the mill by self and Wells,
in winter of 1842-3, being 1-4 part when manufactured by
defendants. The whole of which was sold to defendants in 1843,
after part had been manufactured.”

Under the general issue the plaintiff put in evidence tending
to prove, that in the winter of 1841-2, W. R. Wells, and Jesse
Wells, made a bargain with Ebenezer Stevens, who was the
general agent of Stevens, Walker, & Co., to clear a lot of land
of the company, and get in to their mill all the timber suitable
for clapboards ; that the timber was to be manufactured by the
defendants, and they were to have one half of the timber when
manufactured, for their pay ; that they logged from the lot that
winter ; the lumber was manufactured, and they received their
share of it; that early the next winter, the Wellses made an
agreement with Brown, by the assent of said Stevens, to take
half of their job; and they and Brown hauled in the timber in
question ; part of it, about 2,000 or 3,000 feet was sawed, and the
rest was, ab the request of Stevens, in June, put in his boom in
the pond, to be sawed immediately ; that he neglected to saw it,
and, in September, a freshet swept the larger part of it away.

Soon after, Brown and Wells went fo Stevens, and contended
it should not be their loss, as they had done as they agreed, and
he had neglected to saw as he agreed, and Stevens did not con-
tend it should be their loss. The parties knew the number and
quality of the logs, and made an estimafe of the number and
quality of clapboards, they would make, and Stevens agreed to
pay to each a certain sum, and was to take the logs where he
could find them. He had hopes to save many of them in a
boom below. He paid Wells at the time, but did not then pay
the plaintiff.

Evidence was introduced by the defendant, having some ten-
dency to show, that Mussey, upon becoming a partner, assumed
the share of the persons whose interest he purchased, in the
debts and liabilities of the firm,

The defendant contended that there was no evidence on which
the action could be sustained ; that the logs belonged to the old
firm of Stevens, Walker, & Co., of which Mussey was not a
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member, who were to pay one half of the lumber, when manu-
factured, for Wells and the plaintiff’s labor in drawing; and
therefore till his share was delivered to the plaintiffs, he had no
property in the timber, and of course could not sell it.

If, however, he had any such property, the whole of the last
agreement was not only a sale, but a composition of the plain-
tiff’s claim under the original contract, and the $14.84 was to
be paid partly in consideration of that composition, and could not
be recovered in this action,on account of a variance between
the declaration and the evidence.

That a part of the consideration of the promise to pay the
$14.34 being the composition of the claim under the original
contract, to which Mussey was nob a party, he was not Liable to
pay, and Ebenezer Stevens, as the general agent of the new
firm, could not bind him to pay.

The Court charged the jury, that if they should find that
Mussey came in, assuming the old Labilities, he might be holden
on a contract made in adjustment of claims against the old firm,
to which the defendants excepted.

The jury found a verdict for the plaintiff, which the defend-
ants moved {o set aside, by reason of the said objections and
exceptions.

H. A. and W. J. Bellows, for the plaintifft. Wells and Brown,
and Stevens, Walker, & Co., were fenants in common of the
timber after it was drawn, and in the fall of 1843, the plaingiff
sold his share to the defendants, Mussey then being a member
of the firm. The timber was then, some of it at the mill, and
soee below in the river, the boom having been broken.

Whether the amount agreed to be paid was more than its
" value does not appear. Nor does it appear how far the neglect
of the defendants to saw it out affected the price.

It was put in the boom in June, when Mussey was a member
of the firm, to be sawed immediately, and on account of the
neglect to saw 1it, the plaintiff claimed that the defendants ought
to bear the whole loss, and the defendants agreed to buy the
timber, and pay the $14.84.
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If the price was affected by the neglect, it was right, being a
matter about which the new firm was competent to confract.

Even if the contract to saw immediately had, been the contract
of the old firm, the agreement bound Mussey, in as much as he
assumed the debts of the old firm.

Livermore, for the defendants.

Ginemrist, C. J.  This matter is extremely technical. The
plaintiff has declared for his share of the timber got in by him
and Wells at an agreed price of $14.84. The original contract
was, that the Wellses were fo clear the company’s land and get
the timber o the mill, and were to receive one half of the manu-
factured lumber for their pay. They had no interest in the
timber there, but their whole claim was to be paid for their ser-
vices. Perhaps they had a contingent interest in it, for if the
lumber should be lost without any body’s fault, perhaps they
could not claim any pay for their labor, in money, as they
had agreed to receive as their compensation, one half the manu-
factured lamber. The plaintiff hauled in the timber in question,
by virtue of an agreement with the Wellses, to which Stevens
assented. Most of the timber was lost by the neglect of Stevens,
who agreed to pay a certain sum and take the logs where he
could find them.

Now, here was, in truth, no sale of the plaintifi’s share of the
timber, for the plaintiff had no share or interest in the timber,
which he could sell. The plaintiff was to haul the timber and
to receive one half of it when manufactured in payment of his
labor. Instead of this compensation, he agreed to receive the
sum of §$14.34, but that sum was merely the price of his labor,
and not the purchase-money of his share in the lumber. The
confract was not changed by the agreement to receive money,
instead of Jumber, in compensation.

The declaration therefore is not supported by the evidence.
The instruction is correct, that if Mussey assumed the old la-
bilities, he might be held on a contract made in adjustment of
claims against the old firm. Stevens was the general agent of
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the old firm, and his authority extended to the adjustment of
their liabilities.
Verdict set aside.

WHEELER . DLANDIN.

A witness, on being asked how much hay a certain stack contained, answered,
%1 cannot tell how much it would weigh. I can guess at it, or can give an

* opinion without guessing. My opinion is, that it would weigh about four tons
T nejther weighed it nor measured it.” Held, that as it did net appear that he
examined the hay sufficiently to form an opinion, the testimony was incom-
petent.

TrOVER for a quantity of hay.

The defendant, by his pleadings, confessed the plainiiff’s action
and damages to a certain amount, and pleaded the general issue
as to the residue.

The quantity of hay taken, and its value, were the questions
to be determined.

To show the quantity, the deposition of Ira Howland was
offered in evidence by the plaintiff. He was asked how much
hay the stack contained, — to which he replied in his answer:
¢ cannot tell how much it would weigh. I can guess at it, or
give an opinion without guessing. My opinion is, that it would
weigh about four tons. I neither weighed it nor measured it.”
To this answer the counsel for the defendant objected, as being
only the opinion of the witness, and the Court ruled out the evi-
dence, to which ruling the plaintiff excepted. .A. verdict was
then taken by consent for the amount of the damages confessed,
which was to be set aside and a new trial granted if the ruling
of the Court should be deemed erroneous,—but if otherwise,
such proper judgment to be rendered as this Court should order.

H. A. and W. J. Bellows, for the plaintiff. The testimony of
Howland about the weight of the hay was competent evidence.




