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al.v. &StevensBrown

plaintiff defendants,The to a clear land for thepartybecame a contract to and
get mill, it,the the defendantslumber to a were to manufacturewhere and the

partiesother one half of the manufactured pay.were to lumber as theirreceive
boom,putPart of the from the land and into alumber takenwas but the

neglected it,having to itagent swept awaythe defendants saw was byof a
thesubsequently an ofpartiesThe made estimate number andfreshet. quality

make, agent agreedand the defendant’sclapboardsof the lumber to paywould
broughtplaintiff then anto each a certain sum. The actionof them to reco-

“ mill,”in the lumber thehis interest drawn to andver the value of of his
“ Held, maintained,that the action could not beshare of the timber.”' because

timber,in the lumber or share inplaintiff had no interest thethe but that his
compensationonly a for his labor.to receiveclaim was

annexed to thean account writ.Assumpsit, upon
Ebenezer Stevens, S.Henry "Walker,defendantsThe were

JohnStevens, Stevens, Hana-Stevens, GeorgeWilliam Joseph
and John toHanaford, alleged beMussey,ford, part-Greeley

& Co.Walker,Stevens,under the firm ofners
asthe defendants partners alleged,It admitted that werewas

themand that all of exceptJan. 18th, 1848, Mussey,after were
under the same name oftime, Stevens,before thatlongpartners

& Co.Walker,
toitem,of oneThe account consisted wit:

— in by1843. share of self andgotOct. —To timber
E. Wells,Wm. agreed,price $14.34

sold, &c. 20.00And a second count for .goods
under specified,which was
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“ to the mill and Wells,in lumber selfdrawn byinterestMy
1-4 when manufactured1842-3, being partof byin winter

1843,of sold to defendants inwhole which wasdefendants. The
manufactured.”had beenafter part

the inissue evidencethe plaintiff put tendinggeneralUnder
of R.1841-2, Wells,in the W. and Jessethatto winterprove,

Ebenezer theStevens,a with who wasmadeWells, bargain
&Walker, to clear aCo., lot of landStevens,ofagentgeneral

mill all thein to their timber suitableand getof the company,
to be manufactured thethe timber bythat wasfor clapboards;

to one half of theand have timber whenweredefendants, they
the lot thattheir that fromloggedformanufactured, theypay;

and theirmanufactured, receivedlumberwinter; theythe was
the made anit; winter,the nextthat Wellsesof earlyshare

of Stevens,the assent said to takeBrown, bywithagreement
and and hauled in the timber inBrowntheir theyhalf of job;

or feet and the3,000it, 2,000 sawed,of about waspartquestion;
inof in his boominStevens, June,at the putwas, requestrest
that he toneglected it,immediately;to be sawthe sawedpond,

the of ita freshet swept larger part away.inand, September,
contendedto andStevens,and Wells wentafter, BrownSoon

done as andhad agreed,their asloss, they theynot beit should
and did not con-he Stevensagreed,to assawneglectedhe had

the number andtheir loss. The knewpartiesbeit shouldtend
of the number andan estimateand madetheof logs,quality

and Stevens tomake, agreedwouldof clapboards, theyquality
theto take helogsand wherewassum,a certaineachtopay

of them in ato save manyHe hadthem.find hopescould
thenbut did nottime,theat payHe Wellspaidbelow.boom

the plaintiff.
some ten-defendant,the havingintroducedwas byEvidence

a assumedthat becoming partner,show,to Mussey, upondency
in thethe heof interest purchased,whosepersonsthe share

of theliabilities firm.anddebts
onno evidencecontended that there was whichdefendantThe

to thethe oldsustained; belongedthat logscould beactionthe
not a& of wasCo., MusseywhichStevens, Walker,offirm
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the manu-lumber,half of whenonetomember, who paywere
labor in anddrawing;theand plaintiff’sforfactured, Wells

noto the he haddelivered plaintiffs,therefore till his share was
it.not sellcouldcourseand oftimber,in theproperty

ofthe the lastwholehowever, he had such property,If, any
of theabutsale, composition plain-anot onlywasagreement

theand tocontract, wasthetiff’s claim under original $14.34
and couldthat notof composition,be in considerationpaid partly

of a varianceon accountaction,be in thisrecovered between
the declaration and the evidence.

thethe toof payThat a of the consideration promisepart
the claim under theof originalthebeing composition$14.34
anot he -wasnot liable tocontract, to party,waswhich Mussey

as the of theStevens, general agentand Ebenezer newpay,
could him tofirm, not bind pay.

that if should findtheyThe Court the thatcharged jury,
heliabilities,the old became holdenin, mightassumingMussey

op claimsin of the oldagainsta contract made firm,adjustment
the defendantsto excepted.which

for the thefound a verdict which defend-plaintiff,The jury
of the saidaside,to reason andby objectionsants setmoved

exceptions.

J. for the Wells andBellows,II. A. and plaintiff. Brown,W.
tenants in& commonof theStevens, Walker, Co.,and were

the fall of the1843,after it and indrawn,timber plaintiffwas
the thenhis to a memberdefendants, beingsold share Mussey

some it at thethen, mill,firm. The timber of andof the was
in the the boom been broken.river, havingsome below

to more than itsthe amount beagreed waspaidWhether
does it far thenot Nor how neglectdoes appearappear.value

to it out affected thethe defendants price.of saw
a memberthe boom in wasJune,in MusseyIt whenputwas

theand on account oftofirm,the beof sawed immediately,
the defendants oughtthatto the claimedit,saw plaintiffneglect

thetoandloss, agreed buythe thewhole defendantsto bear
and thetimber, pay $14.34.
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itthe affected the aright,If wasneglect, beingwasprice by
the to contract.matter about firmwhich was competentnew

had,if been the contractEven the contract to saw immediately
the old the much as hefirm, Mussey,of bound in asagreement

the debts of the old firm.assumed

Livermore, for the defendants.

J.C. This matter isGilchrist, technical. Theextremely
for his sharehas declared of the in himtimber got byplaintiff

ofan agreed priceat The contractand Wells original$14.34.
to clear thethat the were land and getWellseswas, company’s

and tomill,to the one half of the manu-timber were receivethe
for theirlumber had no in thepay. interestfactured They
their claimbut whole to bethere, for their ser-timber was paid

had a if theit,interest in forthey contingentvices. Perhaps
lostbe withoutshould any fault,body’slumber perhaps they

for their inlabor,not claim asany paycould money, they
as theirreceive one half the manu-to compensation,had agreed

The hauled inlumber. the timber inplaintifffactured question,
of an the toWellses,with Stevensagreement whichvirtueby
Most of the timber lost the Stevens,was ofneglectassented. by

to sum and take thea certain helogsagreed paywho where
find them.could

inNow, was,here no of the of thetruth, sale shareplaintiff’s
thefor hadtimber, no share or interest in theplaintiff timber,

couldhe sell. The timberwhich to haul the andplaintiff was
receive one half itto of manufactured in of hiswhen payment

Instead oflabor. this he to thereceivecompensation, agreed
of but that$14.34,sum sum labor,the of hispricewas merely
notand the of his share in the lumber. Thepurchase-money

contract was not the to receivechanged agreementby money,
ofinstead inlumber, compensation.

declarationThe therefore not the evidence.is bysupported
instruction is theThe that if old lia-correct, assumedMussey

he held in ofbilities, be on a contractmight made adjustment
theclaims old firm. the ofagainst general agentStevens was
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theextended to ofold andfirm, adjustmentthe his authority
their liabilities.

setVerdict aside.

v. Blandin.Wheeler

being aasked how much certain stackA onwitness, hay contained, answered,
“ weigh. guessit would I can givecannot tell how much at or canI it, an

guessing. weighthat it wouldwithout is, about fourMy opinion tonsopinion
Held,it.” that asweighedneither it nor measured it did notI thatappear he

to anexamined the form thesufficiently washay opinion, testimony incom-
petent.

ofa hay.Trover for quantity
confessedhis thedefendant, pleadings,by plaintiff’sThe action

amount, andto a certain thepleadedand damages general issue
theas to residue.

of and itstaken, value,hayThe were thequantity questions
be determined.to

the of Iradepositionthe quantity,To show Howland was
the He was askedbyin evidence plaintiff.offered how much
— to hecontained, which inthe stack replied hishay answer:

“ Imuch it canweigh.cannot tell wouldI how guess at it, or
is,an guessing. My opinionwithout thatopinion itgive would

four I neither it norabout tons. weighedweigh measured it.”
thethe counsel for defendantthisTo objected,answer as being

witness,the and the Courtthe of ruled outopinion theonly evi-
theto rulingdence, plaintiff excepted. Awhich verdict was

for the amount thetaken consent ofthen by damages confessed,
be aside and a trialto set grantednew ifwhich was the ruling

—erroneous,should deemedthe Court be but ifof otherwise,
to be rendered as this Courtsuch shouldproper judgment order.

J.A. for the TheBellows,S. and W. plaintiff. o£testimony
the ofweightabout theHowland hay was evidence.competent


