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In tbe absence of other of the value of such interests,evidence
the deemedbe the fairpurchase-money reasonablypaid may
value, and this measure the Doesthe ofby interest appears by
the case to be parts.H

“The bill of isphrase, think,wecosts,” though equivocal, by
the use taxableof the to be understood costs.ordinary expression

§j¡- taxable costs.Judgment parts§ offor of

Whipple, Adm’r. v. Stevens.

leading interrogatory, depositionA ain taken when parties present,both are
objectedbe put,must to at the time it is any objectionotherwise thereto will

regardedbe as waived.
dulyparty,a of captionWhen notified the depositionof a abefore commissioner

York, attend,did personallyin New not questionsbut propoundedwere to the
deponent, commissioner,theby requestat the the attorney party,of of the and

“dulythe captioncommissioner certified in the that the defendant was not
present, deponentbut the object,”was examined and the defendant did which
objection made,also and bywas certified attorneythe direction of the of the

held, party regardedit was that the must beparty; havingas personallybeen
caption.present at the

“caption deposition,it was certified in a objectsthe of that the defendantWhere
foregoing deposition, taken,the bothto as to the form in which it is and the

held,witness,”by objectiontestified to the it was that thematter was too
general, defendant, objectionand could availnot the as an the leadingto cha-

of an interrogatory, deposition, groundsin theracter contained the thereof not
being specified.

note,partial payment promissory acknowledgmentA of a amounts to an of a
liable,subsisting debt, willingpresent party pay;which is and tothe from

which, any pay-in tbe party makingabsence of act or declaration of the the
ment, liability, willingness pay, juryinconsistent with the idea a and to aof

oughtmay, promiseand to a payinfer new to balancethe thereof.
other,partial payment by joint promisors,a one of theBut of two in the absence

limitations,is not sufficient to a case operationtake out of the of the statute of
as to that other.

note,partial payment upon by suretya the inpromissorywas made aWhere
fact,presence principal,the of the thewho and understood but saidwell knew
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it was that such sufficientnothing in relation affordedthereto; held, payment
to an inference of aground which found new as to theon promise, principal.

Assumpsit. aThis action for ofthebrought recoverywas
made Ames tonote, John Stevens and Horacebypromissory

as the of Ames,administrator of estate Jonathanthe plaintiff,
dollars, dated October and23,1840,one payablefor hundred
interest.demandon with

issue, the statement,defendant filed a briefthe generalWith
of action did not nextaccruethe cause within six yearsthat

brought.action wasthebefore
thethea introduced deposi-promise, plaintiffTo newprove

Dustin.of D. H.tion
defendantthe theproposedthe first question byTo plaintiff,

the Thethe on that ittrial, leading.groundat wasobjected
defendant,contended that theso,it butwasadmittedplaintiff
then madetime of theat the and havingtaking,being present

thehis to and Court sorighthad waived object;no objection,
evidence; to ex-the the defendantand admitted whichheld,

cepted.
the a Commissionerof deposition, signedIn the caption by

“it is certified said John Stevensthat theYork,atresident New
not examined,butnotified, present,was wasdeponentbeing duly

did In theand defendant as alsoobject, appears.”as appears,
“ Ques-are introduced thus:questions proposed,twodeposition,

at the the de-.of forthe commissioner request attorneytion by
” “at the close is toadded,and The defendant objectsfendant:

both the in it taken,as to form iswhichdeposition,the foregoing
testified tothe matter the The court held thiswitness.”byand

ato be appearance.general
that a in thetestified heThe was student plaintiff’switness

in the the care of the business1842,office year having ordinary
and to ac-the authorized receive settleoffice,of being money,

1842,incounts, the absence. In or&c., August,plaintiff’s July
dollars,him ofAmes ten in the JohnHorace paid presence

as of the offor the administrator estate Jona-Stevens, plaintiff,
The at the time. Ames andthan Ames. absentplaintiff was
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said,Stevens met thehim as he into office. Ameswas going
“ “Tell ten dol-Tom,” hasthe Stevensmeaning paidplaintiff,
lars on his that effect.note, and will or words tosoon,”morepay
All three theinto inwent the office Witness lookedtogether.
trunk andwhere the find the noteoffice towere kept,papers
indorse reflection,the witnessand did not find it. Onmoney,
thinks Ames,Stevens the the estate of J.said, note was togiven
and the to thatnote be found with themight belongingpapers

“estate. onAmes then the moneyTell Tom to indorsesaid,
that note andso,he dohome.” towhen comes Witness agreed

conversation,left. Stevens thethey was and heard allpresent,
and took camein theas above stated.part it, plaintiffWhen

ithim notehome, witness handed told the washim the money,
to be more.on, and what said as toapplied was paying

The of Horacedefendant offered in evidence the deposition
Ames, which Ames awas wasto, because said suretyobjected

the A releasenote, beingand released.upon produced,was not
theand it before of thetakingto be executedappearing deposi-

Thethe secondtion, withdrawn. questionwas andobjection
to immaterial andas irrelevant,wereanswer objected inasmuch

to the release made torelated thewhollyas witness,they and
the issue to be and thetried,had no Courtbearing upon sustain-

to which thethe defendanted objection; excepted.
thecourt that if foundchargedThe fromjury thethey evi-

that Ames note,sum on the ondence, hispaid ownany account,
of Stevens, and Stevens,the andin presence knowing under-

done,what inwas said relationstanding nothing thereto, they
infer from those circumstances a newmight promise by Stevens
the note. 'To this direction the defendantto pay excepted.

found.a verdict for the and theThe jury plaintiff, defendant
the sameto set reason ofaside, saidmoved by exceptions.
ordered,itAnd was that the thearising fore-questions upon

be andreserved,case to this Court for decision.going assigned

thefor defendant.Quincy,
inThe first a ofexception importancepresents prac-question

so thattice. The authorities togo decide,far as only leading
19*
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to, both aremust pre-be whenobjected partiesinterrogatories
y. 181;7CoolBroih, Greenl.sent. v.Rep.Woodman Sheeler

120; 10 &Ford,3 StricMer v. Serg.Binney, Rep.Spear,
63. In the not andcase,thisRawle, party was present, objec-

of themade to the form To that thedeposition. hold,tion was
thein this a ofcase, was waiverqualified appearance, exception,

to ina involve a andhave unneces-tendency parties greatwould
at ain distance.taking depositionsexpense,sary

that the of thecontends,defendant to thechargeThe Judge
An of aerroneous. debt thatacknowledgmentwas willjury

of a must be anthe newfinding promise, unqualifiedwarrant
debt,and direct admission of a theexistingpresent partywhich

6 N. H.Sullivan,is liáble and to Fxeter Bank v.willing pay.
It under thattaken,135. must be this StevensRep. charge,

made no admission of an in todebt,whatever existing regard
himself. The most that can be said that he denialmade nois,
of his saidwhen in to it. Heregard sim-liability, nothing was

hisandstood saw co-promisor the on theply by, note,pay money
himselfand liableacknowledged tothereby it,pay deny-without

this isapprehendhis Weliability. farthering goingown than
cases. v.Kellyof the 9Sanborn, N. H.any adjudged Rep.

it be inferred that the46. can defendantHow made a-
of andirect and admission existing debt,unqualified which he

to he saidliable and willingwas when andpay, nothing did
notto Itin the will tonote. answer thatnothing regard say a

the ofbe inferred on Stevens, frommight partnew thepromise
takenof the of Dustin together,whole because theretestimony

and the case to thewasconflicting putwas testimony, jury by
manner the'the in the statedJudge precise by exception. The
that anot instructed benewjury promise might inferred,were

theif defendant thatand Ames sumpresent,was knew paid any
theon on thenote, his, defendant’s, andaccount, said innothing

relation thereto, instructed, that, if found fromtheywere—but
the evidence that sum on the note onAmes his own,paid any
the said account in the ofAmes’s, Stevens, andpresence Stevens

and saiddone, inknowing understanding nothingwhat was rela-
tion thereto, infer frorcu those circumstances athey might new
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to have foundStevens note. I notheby pay authoritypromise
sustain thewhich will ruling.

J-A. Bellows,H. for theHerbert,)W- (with whom was
••plaintiff.

I. in to atbeLeading mustquestions depositions, objected
the time of or thethe caption, is waived.exception

II. to the inform the orderofAny objection deposition,taking
to be of itmust be as if noavail, standsany otherwisespecified,

had taken.beenobjection
This is in accordance in incourts,with the settled practice

McQoniheto 12regard N. H.v.exceptions. Rep.Sawyer,
396. In this the are notcase of thegrounds objection specified.
It stands then ifas no had been taken.exception

III. The substance theof instruction to the was, thatjury,
if theeven furnishedwas andmoney by Ames, ifpaid yet,

Stevens and understoodwas saidpresent, what was and done,
and made no it enough.wasobjection,

There towas evidence theample warrant of thefinding jury.
of the noteThe makers came andtogether injoined a payment

the note —that in theis, act ofupon itpayment is no—and
matter furnished the Thewho money. and allpayment that

the act of theit,results from jointwas two.
Besides, there evidence to .was thetending topaymentshow

Stevens,been made and ithave soby was represented Amesby
intime,at the andStevens’s not to.presence, objected

“And said,Amesbeyond that, Stevens will morepay soon,”
and no madeobjection Stevens. Thiswas is evidenceby of an

to the toexpress So instruction thepromise pay. jury, properly
understood, is fully justified.

The of H.IY. about the release,Amestestimony was wholly
immaterial. The been madehave oninquiries might cross-exa-

to affect his themination, but notcredit, by party producing
him.

Woods, J. The defendant not in factwas at thepresent cap-
tion of the ofdeposition Dustin. But the ofcertificate the ma-
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Stevens not hethat,shows wasalthough present, wasgistrate yet
cross-examined,the to benotified, and caused deponent andduly

certified,to be made and thetouching caption.an Theexception
himself of all the andavailed rights,defendant advantages usually

ofin virtue aor orexercised, notice, reason of beingenjoyed by
Questions were to the witness,present. propoundedpersonally
and the ofcommissioner, answers the witnessthe thereto wereby

oftoo, the direction the of thetaken; that,and de­attorneyby
it a andfendant; inference,and deem thatlegitimatewe proper

to the was stated the commissionerbythe depositionobjection
thusAfter availed himself oflike having everya request.upon
notice andfrom a personalusually resulting presence,advantage

well be beenthe defendant asregarded havingthink maywe
under the tocircumstances,He is to be heardnot, saypresent.

theHe causedwas not commissioner to act forhe present.that
—a as far as heextent,in his to certain deemedbehalf,andhim,

or thenot,whether that course was onuseful; and, proper partit
not lie thecommissioner, it does with defendant to allegetheof

or claim from its effectto exemption ordinaryits impropriety,
then whetherrecurs,The thelegal rights. questionhisupon

can notto the If well takendeposition prevail.takenobjection
it theit too to take at trial.was late Thethe objec­at caption,

the that theground-at the trial was upon questiontakention
a and it isto the witness was ad­leading question,.propounded

In v.its character. Whickerwas Whicker,that suchmitted
on the of asaid,it is that856, taking deposition,H.N.11 Rep.

to at the time it ismust be toputobjectedleading!-questiona
thewitness; because, then,if to question might havbobjectedthe

freewitness,to the fromand addressedvaried, any objec­been
in v. 7 Greenl.Coolbroth, Rep.character. So Woodmantionable

“ a athat init is181, said, leading interrogatory, deposition,
to at theare must bewhen both parties present, objectedtaken

rule is laidto the if at all.” A similarwitness,it is puttime
3 Binn. 180. Anon. 2v. See, also,in Sheeler Spear,down

is; Prac. And it1047,and Daniell’s Ch. note165 (2).Pick.
law,of that a ofknowingsettled general partyprinciplea well

which,of that under consideration,of the characteran objection,
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if to ob"bebrought the mightattention of the opposite party
time,shallviated, not be allowed to make it at a subsequent

it cannot 68.when be 9remedied. N. H.Smith, Rep.v.Gear
In such case the A differentis asexception regarded waived.
rule of Thelaw, awould door to fraud and injustice.wideopen
exception taken at the trial therefore overruled.was properly

The to thethe availstated in is tooobjection caption general
“defendant. to theIt .both asto thewas foregoing deposition,

form in to.” If itit and the matter testifiedtaken,which was
had been to the character of theleading interrogatory,particular
the form beenhave and themight changed, obviated.objection
Such a of the of could alone estab­specification ground objection
lish a in the toright insist the same at theparty upon objection
trial. the form in theBy general taken,which wasobjection
the left toparty was ob­conjecture ofupon which many specific

that be embraced in in­might it, it,thejections makingparty
tended to An takenrely. exception trial,even at the if the

be not notground will avail a to aspecified, set aside ver­party
;dict and if it isso, of a formal Mc­character. Coniheparticularly

12 H.v. N. 396.Sawyer, Rep. such omission toBy specify
ofthe the and to theparticulars of theexception, draw attention

other to itthem, beparty unmistakably will asregarded waived.
are, therefore, of theWe that the of theclearly opinion, ruling

below,Court the toallowing be in toevidencedeposition given
the correct.jury, was

The of Horace Amesdeposition was the defend-produced by
used theand trial.ant, Theupon second andquestion answer

to,were and theobjected objection was sustained the Court.by
The of theground was, thatobjection immaterialwere andthey
irrelevant, inasmuch as related to athey releasewholly given by
the defendant to the inwitness, order to render him competent
to in the ;causegive and ittestimony is'to be taken thisupon

that such thecase, was nature of the and andanswer,question
that the same had no bearing the issue to be tried. Noupon
doubt exists of the ofcorrectness the theruling rejecting evi-

itand that candence, furnish no for asideground thesetting ver-
dict. isIt asettled, rule,as thegeneralwell that admission of



GRAFTON.226

Whipple v. Stevens.

Nor­immaterial trial.for aevidence, furnishes no newground
6 H.Hamblett,ris N.;v. 6Badger, Conn. 449 Hamblett v.

evidence,333, and cases of whollycited. If the admissionRep.
issue,-immaterial and for set­irrelevant forms noto the ground

aside difficulta verdict and it seem-ting trial,a wouldnewgranting
to find couldreasonable itsany which rejectionprinciple, upon

a ofclaimjustify toright a new hearing.
The most,effect of the to withholdof the Court atruling was,

tofrom the the issueevidence did not tend tojury which prove
com-ofbe tried. not of the benefit anyThe was deprivedparty

the ofevidence. Most incompetentpetent assuredly, rejection
asideand for settingirrelevant can never form a groundproof,

a verdict. theThe mere statement of the case that excep-shows
tion is idle, and cannot therefore be sustained.

thanA difficultand more andfurther, questionimportant
declared oneither noteof the to be decided. Theothers, remains

de­the and Ames. Thenote of the defendant Horacewas joint
It is tohisfendant the and Amesdebtor, surety.was principal

below,andin the courtbe assumed the of the Judge,upon charge
in or 1842,the the that August,of July,upon finding jury,

ofa sumfunds,out of hisAmes,Horace the paidownsurety,
theinthereof,innote, presencethemoney part paymentupon

and understoodof knewthe and that the defendantdefendant,
And thein relation thereto.was and saiddone, nothingwhat

it foris, competentthe case whether wasraisedquestion upon
thea bythe newcircumstances,to thoseinfer, promisefromjury

settled thatIt is wellof the note.defendant to the balancepay
ofamounts to an acknowledgmenta a debtofpartial payment
toliable and willingthe isdebt,a whichsubsisting partypresent

declaration, on theact,of orin the absencewhich, anyfrompay;
thewith ideainconsistenttheof the making payment,part party

and toa oughtto mayjuryof a and willingness pay,liability
; Bell14 Pick. 387v. Drury,Sigourneyinfer a new promise.

N. H.Sullivan, 6351; Bank v.Exeter1Morrison, Peters,v.
athathere, pay­settled partialwellit is124. And equallyRep.

other,the isofin the absencedebtors,one of twoment by joint
ofthe statuteofthea out ofto take case operationnot sufficient
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6the debtor. Exeter Bank v. Sullivan,to otherlimitations, as
made,124. The is now whether aH. question pay-N. Rep.

thein the of debtor,the presencemade surety principalment by
understands the butfact,and who neither ex-well knowswho

dissentsnor but intherefrom,assents thereto who factpressly
to can have effect toit,in the take the caserelationnothingsays

in otheror,of to theout the statute as willprincipal; language,
of a on the ofnew thefurnish evidence promise, partcompetent

It be here to the fact,debtor. notice thatprincipal may proper
the note had run less than two thewhenyears, waspayment

the outmade is relied to take case of thewhich upon operation
theof statute.

datedThe note October and the23,1840,was waspayment
;made in or 1842 and the ofJuly, August, rightconsequently

ataction, that nottime, was barred the statute. Theby surety,
a clear makethen, had to theright he did makepayment which

andnote,the entitle himself to an action totherebyupon recover
the defendant the amount Itof then bepaid. may well regard-

made theed as a assent ofimpliedwith thepayment defendant,
and had but madeopportunity,was nopresentwho objection

asThis case we regard clearlythereto. distinguishable from
been decidedcases in it has that athose which partial payment,

not take the case outdebtor,one will ofjoint the statuteby of
notanother,as who wasagainstlimitations present. In the lat-

no assent can be thecase,ter notpartyimplied; being present,
no to his dissent.and having signify Theopportunity payment,

in the must be considered ascase,present having been made
the full of the fromdefendant,assent hiswith implied presence

;silence andand such a aswe regard equivalentpayment to a
the to beby charged, and aspayment attemptedparty having,
ofas evidence a the samepromise, legitimatenew Inoperation.

case,this Ames andwas themerely surety, paid it is tomoney,
“outbe of his thefunds; andpresumed, own payment hisupon

account” could nobe understood in otherown thansense, as a
in 'of his as suchdischarge ownpayment liability surety, which

at the timesame to to the sameoperated discharge, theextent,
direct liability of the to the of thedefendant, note.payee
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ofcited the caseincounsel',The defendant’s his argument,
9 in of hisN. H.Sanborn, 46, exceptionsRep. supportv.Kelly

inthe the Court below.the of the Court to jurytaken to charge
Infrom that.this case distinguishableBut think entirelywe

not the time of thethe defendant atcase, pay-that was present
suchthe thenote,ment made other Uponupon by co-promisor.

the could not be charg-have thatalone, seen partywepayment
thatIt is true that the indefendant,ed a new promise.with

in-to andhim,of the noteafterwards,case, upon presentment
itthatif the indorsement correct, answeredmade, werequiry

ex-healso askedconversation,in the same how; beingbutwas
that “he sup-of the henote,to clear repliedget payingpected

of themade the holderdemand,there must a formalbe byposed
thecase,could be In thatbefore the suit maintained.note,”

“ thattheir that mostin TheCourt, delivering say,judgment,
there no formal denial the defendantis,can that bybe said was

he; but the same time indicated thathe, sup-of his atliability
the atthere to the maintenance of suitan obstaclewasposed

at there is ontime, then, nothingtaken together,that least:
entire correct-of Theto found an inference a promise.”which

It thethat cannot doubt. rests generalof decision uponness we
the saidthat iscases,to be found in the that wholeprinciple,

andtime, together;at the to be construedthe is wherepartyby
of a and sub-distinct, acknowledgment presenta and express
isthereof,or a indebt, partsisting accompanied by anypayment

the idea of a todeclaration, willingnessinconsistentact or with
toof adebt,the the which wouldpay,presumption promisepay

rebutted. Thismade,be be therebyproperlyotherwise would
in its the thatstands ofcase, facts, groundwide whichupon

;at all that decisioncase and not affecteddetermined, bywas is
the time of done,at the or usedno languageacts werepayment,

ofthe denial of oreither of aby defendant, liability,indicative
he hadan tounwillingness althoughthe innotepay question,

no for holdingto do reasonand seeample opportunity both, we
that the other thanthus made, groundstandspayment, upon any
it ifwould, made the hand the defendant or is lesshimself,ofby

of the note. Heindicative an intention on his to waspaypart,
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and understood that tbeand knew payment made,waspresent
it, and mustassented to have beenand liable toimpliedly Ames

stated;as before and- it isthe sum sofor difficultpaid, to see
of tbe tbetbe defendantmoney bydeliveryhow himself, could

force to tbe astransaction,addedhave any orindicating tending
of a debt,to show a confession and asubsisting liability and
same.to tbewillingness pay
aretbe satisfied that tbewhole, we ofUpon tberuling Court,

and that therecorrect,in this mustparticular, be,was

onJudgment the verdict.

a. v.&Burt Stevens.

default, who,upon against a partyrenderedjudgment,A at the time of the ser-
state,writ, is an inhabitant of this and goodsthe whosevice of attached,are

delivered,is andno summonswhom where nonebut to is left at his last and
erroneous,abode, andis will beplace of reversed onusual error for such de-

service.fective
againstAnd, judgment defendants,is entire severalthewhere and is erroneous
aforesaid,them, causefor the it isofas to one erroneous as to all the defend-

may as all.ants, be reversed toand

may, uponin thiscases which Court theare reversal of judgmentThere a upon
error, judgment, appearsuch as it shall mightrender have been rendered in

original action.the
joint judgment against several,Accordingly, awhere uponrendered default, in

alleged joint liability,for an wasaction reversed for thean cause of a defec-
one, held,as to it was that mightservice thetive Court render judgment

against the other defendants.

of error. Tbe factsWrit tonecessary a proper under-
this case in tbeof ofstanding opinion tbeappear Court.

J. a error to tbeThis ofWoods, was writ Court of Common
Pleas, to reverse tbe renderedbrought judgment, upon default,
in of tbe infavor defendant error tbeagainst plaintiff in error,
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