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canto the have the to renderdesigned, effectpurposeaccomplish
such a erroneous.judgment

Court,the therefore,It is of that thethe joint judg-opinion
Common Pleas bement of the Court of theagainst plaintiffs

reversed, be renderedand that here Barnardagainstjudgment
Burt alone.

Let bejudgment entered accordingly.

for the inGroodall,S. error.plaintiffsJ. S.$

J. for the defendant in error.Bellows,A.S. W.

v. Bedell.Morrison

cuttingfor wilful of bethe trees cannotstatutory penaltyto recoverTrespass,
breaking enteringand thefor nor withplaintiff’s close,joined with trespass

carrying goods.taking and awayfortrespass
to such arecoveris the proper remedy penalty.and notDebt, trespass,

Trespass. six counts.containedThe declaration
anddefendant,that the forcewithallegedfirst countThe

more than one footeach of which wastrees,fell fivedidarms,
dollars; andofof the value two twenty-fourand wasover,

one in thediameter,less than foot pro-of waseach whichpoles,
land,on his theuponand whichstandingthe plaintiff,ofperty

and leave from thewithoutwas, rightthen withoutdefendant
to theof the form of-'thesame, contrarythe ownerplaintiff,

andmade and forcewhereby bycase provided;suchinstatute
has to thethe defendant forfeited plaintiffstatute,the saidof

thetrees,said and three times valueof theeachfordollarsfive
the sumeach of said makingdollars for poles,and threethereof,

in the Thedollarsand whole.hundred twenty-sevenoneof
recover the forfeiturelike form to statutoryincount wassecond

land.on theor plaintiff’strees logs, lyingfivecuttingfor
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form,in the forcount same otherfellingthird was twentyThe
on the at aland, different time.plaintiff’sstandingpoles,

form,in the forcount sameThe fourth was felling twenty poles
time.at still another

andfor thebreaking enteringThe fifth count was plaintiff’s
a numberand ofcutting large andclose, destroyingand logs

poles.
for cutting,The anddestroying,sixth count was carrying

of the trees andplaintiff’sa number poles.away large
to theThe defendant pleaded generally whole declaration,

in to thehimself,soil demurred.plaintiffand freehold which

O. the TheB. for toMorrison, plaintiff. theobjection form
isof moreaction suitableTrespasscannot thanprevail. debt,

ofthe actbecause in its nature is acomplained andtrespass the
becauseand istrespassdamages unliquidated, contemplated by

thethe formerStatutes, provided byRevised was statute, and is
Rev. Stat. ch.authority. 207,by 1, 5,warrantedfully and§§

1791;; 15,9 BatchelderAct of v. 10February Kelley, N. H.
15 ;v. Mass. 489;436 Pierce KewcombRep. Spring, v. But-

264; King8 v.Johns. 25Rep. Homans,terfield, Wendell,
Cowen, 115;8Bochester,420; Hubbell v. Morris v. Brush,
175; lb.;328 1 160Cowen, 584;and14 Johns. 17Rep. Wen-

&8 Barn. Cres.88 ; Bagle, 409;Sole v.dell, Willard v.
;Wendell, 257Warren, Precedents,17 Oliver’s 2d ed. 566 ;

;3 198Hubbard,Hubbard v. PrescottShepley, v. Tuffts,
1146;4 v. MissouriMontagueMass. 757;Papin, Rep. Byrne
; 3286v. Minor’sHarris, 221;(Ala.) Rep. Watts, Com. Dig.

C.; Salkeld,Action on 212.Statute
If the theotherwise, objectionlaw were cannot be taken by

in all thecounts,thedemurrer, because, plaintiff thatalleges the
of done force andacts were with andcomplained arms, this of

of action at commonrightitself a law.gives What follows is
on the of and ifquestion damages; theonly important statutory

cannot be in this form ofrecovered thepenalty action, defend-
1ant should make his on trial.objection PI.Chitty’s 199,

Am.(9th ed.)
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noThere is made the statute for theprovision by case, where,
ofin action debt before a Justice of the Peacean the defendant

a the title towhich realplea, estatespecial by bepleads may
hence inferin that debt forwe treesquestion;drawn cutting

because the personnot contemplated; suchchargedwas with
the to inhave therighttort should draw titlequestion to-clearly

estate.real
in favor of actionthe of thatargument is,Another intrespass

action forof the betrespassform penalty mightthis joined with
law;common and if failed toat the that theplaintiff showtrespass

malicious, he thestill recovermight damages,was whichinjury
had claim forthat he and a thesustained,he statutoryproved

the actual befor deter-and damage maydamages conveniently
suit. Thein the same causes of action couldmined two not be

in debt.joined

for the defendant.J.'S. Bryant,

freehold nosoil and is toJ. The of theanswerpleaPerley,

declaration for andtakingin the carryingplaintiff’s awaycount
to the whole; and bad asand, being pleaded declaration,goods

theit is bad for whole.to part,
theto thatdeclaration, theobjects plaintiff’sThe defendant

and the actionmisconceived,is causes ofof action misjoined.form
if are substantial and notfounded, bothThese wellobjections,

over.by pleadingwaived
of be maintained toaction trespassCan the recover penal-th.e

of the ?in four counts declarationthe firstties claimed
“as If207, 1, follows:Statutes, chap. provideThe Eevised §

wood,orcut, fell, tree,shall destroy, carry away anyany person
onortimber, whatsoever,or standing, beingunderwood lying,

no leaveother there,the land of having right withoutany person
“ eachthe he shall forfeit forowner,” therein,or shall aidfrom

or ofthe for tree logto five dollars everyparty injured,trespass
over; dimensions,or of fivefor tree log greaterone foot every

the dollars forthree times value and threedollars, thereof,and
less than one and fortree, diameter,or. foot inlog, pole,every

or treble the thereof.”other valuewood underwood
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forof the same4, give penaltiesand chapter,2, 3,Sections
“ inthat,and 5 anysection providesother malicious injuries,

thesections,the plaintiffundercase arise precedingwhich may
orhislaw; or the agent,at common plaintiff,asmay proceed

forth in theacts, setoath that certainmakemayattorney,
de-that thehebeen anddeclaration, committed, suspectshave
andsuchthe Courtacts; uponsuch andfendant committed
himawardto be offered the mayother evidence plaintiffby

the defendant shall acquitcosts unlessaforesaid,and asdamages
Court.”to theoath be admitted byhimself upon

“ allthatit is211, penalties1 ofsection chapter providedBy
before aaction of debtand be recovered byforfeitures may

do not exceedforfeitureorPeace,Justice of the if such penalty
of Pleas.”the Court Common; otherwise, before$13.83

of as1791,of the actionstatute, gaveformer trespassThe
in this suit.similar to those demandedthe forremedy penalties

action of asthe trespassdo notThe Statutes provideRevised
thefair foreither orthe by any implication;remedy, expressly

“ must be considered asstatute,theused interm trespass,”
made the ofis foundationof the act whichmerely descriptive
as intended to prescribethe and cannot be understoodforfeiture,

of action.or the formgive
this the muststatute,forfeiture under plaintiffTo recover a

in­The statute notand malicious wasa trespass.wilfulprove
Batcheldera mode of titles.to give disputedtended new trying

10 H. 436.N.v. Kelley, Rep.
and for astrictlyThe under this statute is solelyrecovery

theact,the the wrong-and In terms offorfeiture penalty.
”“ named for thethe sumsdoer shall and severalpayforfeit

name or naturethenot inenumerated,different actswrongful
hefor the injuryof or to theas ownerdamages, compensation

criminal act.andhis wrongfulhas as a forsustained, but penalty
as aclaimhis his properlyThe in declaration sets outplaintiff

no allegation,There isdemand for the forfeiture.statutory
theand enteredto be that the defendant brokenone,and ought
thetrodtrees, downtook and carried hisclose, awayplaintiff’s
forof damagesand nor or claimavermentherbage,grass any
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or Butto,done his land. heon, thatany theinjury charges
defendant committed the acts for thewhichwrongful statute

thatthe and force of thegives avers thepenalty, by statute,
defendant has forfeited the claimed.sums

In the statute;relies on the be­plaintiffdeclaring, necessarily
is isstatute,cause of action created the andhis right by entirely

tocommon recover for theright damagesdistinct from the law
and a theof forfeituresustained, recoveryactual wouldinjury

Itto action for isbe no bar an damages. certainlyprobably
a be insuch could pleadeddifficult to understand how recovery

at It is not,bar action of commonlaw.of a trespasssubsequent
and the re­to determine this perhapshowever, point;necessary

be as a satisfaction,consideredunder the statute mightcovery
and theremedial,on the the isthat statute substantiallyground

be bound bychosen the wouldstatutory remedy,plaintiff having
456;1 actionDig.his Pick. Com.White,election. Mason v.

63.; Hill, Yelverton,v.on Statute, (C.) Champernon
of a under this statute,be the effect remedyWhatever may

thatit the ac-law,in a suit common isat plainsubsequent
andforfeiture and notthe of a fortion'is for penalty,recovery

damages.
for increased ordamagesWhere a statute merely provides

statute;not theis createdthe cause of action byincreased costs,
And itor forfeiture. is notthe is not for a penaltyremedy

facts andstatute, the circum­declare on the thoughtonecessary
statute into the the arestances withinnecessary bring plaintiff

declaration; thethe action is atset out insuch cases sometimes
the more than theand statute doeslaw, changecommon nothing

little re­isthe costs. There legalrule or ofof lawdamages,
of for anremedysuch a statute modificationsemblance between

a forfeiture andlike ofthis,of action and a casecauseexisting
12 Pick.v. Worthington,statute. Clarkcreated bypenalty

;549 Cross v. The571; 16 Pick.v. Canal Bridge,Worcester
1 29.States, Gallison,United

between a forfeit-and distinctionThis intelligibleverybroad
statute in rulethestatute,ure and a mere change bycreated by

theof of far largestof or costs, propor-lawdamages disposes by
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thenumerous authorities laudable ofof the which thetion industry
It to thehas collected. cases citedappliescounselplaintiff’s
264;8 14 Johns.489; 328;Johns.15 Rep. Rep.from Mass.

; ;8 Ib. 115; ;160 Ib. 584 17 Wend.;1 Ib. 257Cowen, 175
8198; 409;&Barn. Cres.420; Salkeld,325 Ib. Shepley,

the action case for88,221. In 17 Wend. was;312 4 Watts,
did thethe statute not and ita prescribe remedy,wherepenalty

Bachelder v. undersufficient. our formerKelley,held waswas
as thewhichstatute, remedy.gave trespass

beenIndeed, seen no case in it has thatheld,have whichwe
created a and noforfeiture,where a statute mode ofprovided

;the hor have metremedywas we withproperrecovery, trespass
in toof a declaration recover atrespassany precedent penalty

are ofin a there declarations incase, precedentssuch though
thethe facts for ofout necessarytrespass setting recovery

costs statute. 2or full given byincreased damages Chitty’s
9; 158.Wentworth,436PI.

abound withthe books authorities tohand,the otherOn show
of toaction recover athe formdebt is orproperthat penalty

no otherstatute, where isbycreated remedyforfeiture pre­
is to thesuited nature ofform of action theThat claim.scribed.

theof indeclaration,those counts plaintiff’sthis suit,In which
all the usualforfeitures, havethese of aallegationsdemandshe

name;are indebt, and and thisonlyin trespassdeclaration
thatdeclaration, describes theproperlythe inmust be case every
3 341.Woods, Cranch,Adams And itv. isof action.cause

the of adebt for recovery forfeiture,to maintainingno objection
on of thefindingthethe amount War­may depend jury.that

United,678; Thev.5 CrossCowen, States,Doolittle,ren v.
26.Gallison,1

the trebleto recover value for notthe remedyis properDebt
2 and 3 Ed. VI. ch. 13,under the statutetithesoutsetting

14; 1 Pul.Tuck,v. Bos. &2,Pleader, WybordS.Dig.Com.
Law, 534.Ec.3 BurnsStatute,theSee458.
recover ato forfeiture, thoughthe remedydebt isAnd proper

forcible its andis in character,the defendantofthe actwrongful
is the action used tolaw; for debt recovera at commontrespass



GRAFTON.240

v.Morrison Bedell.

a for fish in thestatutory penalty catching pond.plaintiff’s
222;PI. 130 and7 and for hisin stand-Wentworth’s hunting

7 246.corn. PI.Wentworth’sing
An examination of the conclusionauthorities us to thebrings

the ofthat, general claimtheby principles pleading, plaintiff’s
the statute for aon andforfeiture, not forbeing singledamages,

increased,or cannot betrespass maintained.
findAnd can in our or in our localnothingwe statutes, prac-

leads to a'different result. the Re-that Ontice, the contrary,
asStatutes, before aby clearlyvised general provisioncited*

this case,to enact, that all forfeituresandpenaltiesapplicable
in an ofaction of thebe recovered a Justicedebt, beforemay
fallsif the case in theotherwise,hisPeace,- within jurisdiction;

Court Common Pleas.of Here the andcreated,forfeiture is
statute;the and that the same,isremedy given by remedy

onwhich, general of the haveprinciples pleading, wouldlaw
to thefurnished if none had beenparty, specially provided.

;statute theThe former omission thatgave oftrespass provision
Statutes,the and the enact-in Revised introduction aof general

one convenient for the of all for-ment, giving remedy recovery
the in-afford thatfeitures and inferpenalties, tostrong ground

the in thetention of tolegislature was, establish uniformity
all under-mode of and forfeitures.recovering penalties Without

bebut caseto decide that no action debt can in anytaking
thefor a statutes,maintained or forfeiture under ourpenalty

thethat in conclu-fortifies usprovision giving remedy certainly
that not lie in thission case.willtrespass

claim forBut it said that if theallowed,is notweretrespass
the forfeiture- could commonnot be at lawtrespasswithjoined
for the besame and the conve-that claimsinjury; maytwo
niently prosecuted together.

It of a tomight, doubtless, sometimes suit the plaintiffviews
in at the include asue common and in same actiontrespass law,

theseclaim for forfeitures. In that he might,way perhaps, try
for a in of thehis chance theamountlarge shape statutory

ofrisk in the hishisincreasing prosecutionwithoutpenalty,
the But the incon-demand for actual hadhe sustained.damage
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theof defendantvenience and embarrassment be atwould least
beHein towould compelled defendequal proportion. bimself,

suit,in the same two. forseparate charges theagainst same act;
natures,and in theirthose different andcharges followed farby

thebesides,and,different statuteconsequences; inprovides,
forfeiture,the athe demand for mode ofspecial trial by proof

the other Thenot admissible in two claimscharge. are founded
canon act. betheythe same Howwrongful orconveniently

the evidencetried whichwhen thetogether statutefairly has
the defendantmade to with thechargecompetent forfeiture, is

and onillegal general toincompetent principles prove the same
?the of actionact in other cause

Besides and embarrassmentthe inconvenience to the defendant,
in oneof action suitthese causesuniting two would tend to in-
ofand extentcrease the trialscomplication already sufficiently

think, therefore,in our We that thegreat practice. argument
of for themakingfrom insteadconvenience, plaintiff on this part

him.of decidedly againstthe case, is very
mustthat beIt is further said intrespass allowed this ca'se,

and adebt,action were ofquestionbecause if the title should
Peace,a of the thearise before Justice statute makes no provi-

ofthe cause to the Courtsion for Commonremoving Pleas, and
fail.the suit would

the and the constitution nostatute action beby canBy tried
ina the the toPeace,before Justice of which title real estate is

”“ “ in andconcerned,” or adrawn question; when question of
to atitle real estate is raised before Justice theof Peace, his

is In actionsover the cause ofgone.jurisdiction suchtrespass
toare the statutes be raisedquestions prohibited by before a

Justice of the and thePeace, hisplea; by pleaexcept by juris-
diction is taken and the cause removed to the Courtaway of
CommonPleas.

otherIn forms of aaction of title to land bequestion may
and others,raised sometimes at inplea, theby incidentally

ofcourse the thewithout butproceeding, -wheneverplea; ques-
tion is orraised, the of theby plea otherwise, justicejurisdiction

and abates,ceases the suit or to another Court.is removed
21VOL. XXII.
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forhas the toThe statute action transferprovided saving by
in the form of suchanother Court action intrespass, which

arise; action,most in offrequently but other formsquestions
of title to land beforea thearises,questionwhen proceedings

and theare arrested suit is lost. The same resultthe justice
ofCourts limitedin other ajurisdiction, questionwherefollows

otherwise,or which have not to decide.they powerarises by plea
itMelvin, held,v. Dec.(Hillsborough, was1849,)In Quimby
Probate,for hisbefore the ofJudgea partitioninthat, petition

taken a title raisedof notaway by question bywasjurisdiction
the to makeon of a committee sentreportbut arisingplea,

partition.
otherto debt lie forceequal againstwould withobjectionThis

arise be-action, in of title landof which toquestions mayforms
to;of the Peace for cattle taken damagereplevinJusticefore a

issue;the title to inan land directlyavowrywhere putsfeasant,
interest; to debt orto a assump-for reversionaryto case injury

to onthe title land is involved ain frequentlyrent,for whichsit
otherwise; to trover takentimber,and forevictionofquestion

the The toby plaintiff. applyingclaimed objection,landfrom
tobi’oad to be and failscases, available,is too satisfyall these

theintended to ac-must have allowthethat legislatureus
for the sake ofcase,in this giving particulartion of trespass

forPeace,suits before Justices of theto smallencouragement
of these penalties.the recovery

for the that intaken those countsplaintiff,is alsoThe ground
demands the forfeitures,in he statutorydeclaration whichof his

tois the forcible beenaction haveallegedof the injurythe gist
defendant;the this isthatproperty bythedone to plaintiff’s

at and is thelaw,common ofgistin trespasschargedproperly
andclaim the incidentalforfeiture,the of impor-and;actionthe

of damages.theon questiontant only
act done,is no ofthere charge any exceptcountsIn those

forfeiture;of themade the causearethe statutebythose which
has sufferedthat the any damage,no allegation plaintiffthere is

thedemands forfeiture,theof damages; plaintiffclaimanynor
has accrued to; and that heforfeiture, alleges,elsenothingand
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him force of the claim of the forfeiture is notstatute. Theby
the of out thosebut the sole cause action set inonly principal,

counts. atEven if these counts asufficiently charged trespass
common as claim the forfeiturelaw, and con-yet, statutorythey
clude the form of the couldagainst statute, nothing probably
be recovered but the penalty.

The Mahew v. some inMorse, sinceTurnpike (tried years
Grafton a fordebt on statute to awas recoverCounty,) penalty

toll on set outrunning the and the declarationroad,plaintiff’s
facts sufficient entitle toll.to the to recover the singleplaintiff
The plaintiffs out themoved to amend the claim forstrikingby

and the C. on thepenalty; Parker, J.,motion deniedwas by
ground that the action, as it on the statute to recoverstood, was
a and the amendment the cause actionpenalty, ofwould change
and introduce a one.new

The Court of that cannot be main-being opinion trespass
tained on this it not be for the decisionstatute, would necessary,
of this demurrer, to consider the whether,other question, sup-

be theposing totrespass a claim for these for-proper remedy,
feitures could be in the same suitjoined with trespass quare
clausum or de bonis. But thefregit has beentrespass question
raised and in this andcase, an amendment be al-argued may

in our after demurrer. Itlowed therefore be con-practice may
venient for the to the of theunderstand Court onparties views
this point.

What causes of be inaction the same suit aismay joined
which hasquestion been a deal in thegood books,discussed and

tohave been made on theattempts down some rulesgenerallay
But, for not controlled directsubject. cases,new by authority,

it has itnot, seem,been fix onwould found to infallibleeasy any
test. it is formsaid, to the same of action.must,They belong
But debt and detinue, different forms of beaction,though may
joined.

the causes the same has beenWhether of action admit plea,
sometimes on alaid the But debtdown as criterion. judgment
and debt on a differentcontract, pleas,simple though requiring

bemay joined.
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actioncauses ofit thatrule,is said be an invariabletoAgain,
andthe same judgment,in tbe same andform, plearequiring

holds; rule no meansbe of thisbut the converse byjoinedmay
be in different;true for debt and detinue may thoughjoined,

and differentaction,of requiringforms judgments.
to bethein his Action lawG.,And statesDigest,Comyn,

atactionon a cannot be anan action statutethat, withjoined
andHe 115,cites as hisJenkins,common authority;law.

thehimself and espe-is an among highest,authority,Comyn
notin maya of The rule Comynon pleading.cially question

is forthe givenbut forfeitureof universal wherebe application;
■—and in the con-character,a and criminalan act maliciousof

beintent mustand criminalof the a maliciousstatute,struction
— there appearin to make out thetrial, charge,on orderproved

holdingin the of the fornaturereasons, case,to be strongvery
ofa claimthe action on the statute cannotthat be withjoined

for a mere civil injury.compensation
courtstheseem to that the ofcases showThe would struggle

to fix onhard, successful,and no meansbeen byhas entirely
and uniform rule for thesethe ofgeneral ques­some decision

Goodson,2Clifton, 321;Dickon v. Mast v.Wilson,tions.
354; 2 Saund. note d.Wilson, 117, b.,3 andc.,

that andtests,is for this one ofunfortunate thepurposeIt
nodecisive,to been asregardedwhich have mostthat appears

therefore cannot to newin and beexistslonger practice, applied
to the on sub-the authorities thiscases. For whichjudgment,

that recoverednot the therefer, judgment plaintiffwasject
his butthe redress of the judg-for own injury, consequential

fine,the in asome cases fordefendant,ment againstawarded
ain for an amercement. If theand others was quodjudgment

im-heldthe defendant’s taken andwaspro fine, bodycapiatur
atill washe a fine to the If thepaid king.prisoned judgment

detainedsit in misericordia, his seised andgoods werequod
lawan Theuntil affeered theamercement was before coroner.

for oneof action to bedid not in causes joined,allow twogeneral
defend-thebe ofthe would theagainstof judgment bodywhich

the hisand for other goods.ant, against
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No of this nature have ever beenjudgments in ourknown
and the 5 and 6practice; since statute of Wm. & Mary, they

have not been rendered in 5England. Lindsey Clarke,v. Mo­
285.dern,

The in the absencegeneral ofprinciple, authority applicable
to the case, be,must thatparticular causes of actionwhen two
are of the same nature, where be andthey may conveniently

tried andfairly together, thewhere for thejudgment isplaintiff
of the same effect, so that the defendant cannot be embarrased
on trial, nor differentoppressed by executions,two bethey may
joined.

Some of the inconveniences that theattend ’trial ofwould a
claim for these in the same suit demandpenalties a at com-with

—mon law be : One demandwould would be of a and thecivil
other of a criminal nature. The statute for aprovides peculiar
mode of trial in a suit for the andpenalty, allowsevidence, which

bewould in a trial of the demand;other theincompetent limita-
tion of the ofcauses action different, which,is to betwo issure,
not of itself but tendsdecisive, still further to thecomplicate
case. theAnd also be of differentjudgment effect;would for
in at common thelaw, unlesstrespass. Judge thecertify tres-

the defendantmalicious,was bondpass give andmay be dis-
from arrest on execution. Butcharged forjudgment the for-

feiture a malicious act ofinvolvesnecessarily and it istrespass;
doubtful the defendant canwhether beperhaps admitted to take

the debtor’s oath at takenall, when inpoor execution for a
ch. 12.211,Rev. Stat.penalty. §

These are for that a claimstrong grounds for aholding for-
feiture under cannotthis statute be atjoined with trespass com-

law;mon and thehave ofhighwe authority Comyn’s Digest
that an action on arule,for the statute cannot begeneral joined

a at commonsuit law.with
of the and oncase,On the reason are ofweauthority, opinion
action cannot bethat the causes of joined.

on the theJudgment demurrer, for defendant.


