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Adm’r. v. French.Sanborn,

of fraud aandabsence married woman’s deed of hermistake,theIn separate
to a third at the of themade a con-is sufficientperson request defendant,land,

his notefor made to her.promissory payablesideration

aon noteAssumpsit, dated Marchdollars,forpromissory fifty
to Sarah in fromorder,Sanborn or one1847,30, payable year

de-interest the defendant. Theannually,date, signed bywith
aalso contained count for had and received.moneyclaration

thenote,the at the date of thebyagreed parties that,It was
;the husband of that theSarah Sanborn thewas payeeplaintiff

the note ofof the on the sameexecution,was day,consideration
Sanborn,of adeed certain atland,of Saraha piece byquitclaim

of the thedefendant, to one Mrs. thatRogers; plain-the request
thein deed.didtiff not join

to the the of the1825, Sarahyear Sanborn,Previous wife
this land in in andfee,had her thenowned own rightplaintiff,

in to thirdher husband a the land aofconveyancewithjoined
the itland to and thislife,her forre-conveyed waswhoperson,
as the noté in"of suit.the considerationconveyedlife-estate she

made to thein the title to conformwas afterwardsNo change
to married1846,of women.relatingstatute
note itbefore the became the sold todue,A days plaintifffew

it his in asblank, administrator,and indorsed with nameHill,one
died;remains on the Sanbornindorsement note. Sarahwhich

of herhusband, the administratorher wasplaintiff, appointed
the and in thatthird of suesestate, 1849,on Tuesday May,

capacity.

19the cited Niclcerson v.Herbert, Haywood,for plaintiff,
511.; Fuller,113 v. 6 N. H.Horn Rep.Rep.Johns.

Card,Fla v.citedO. for the defendant,Thompson,William
; Lithgowe; 14176 Fowler 7 Mass.Shearer,v.Rep.H.2 N.

9 Johns.161; Halloway,9 Mass. Jachson v.Havanagh,v.
286.Coverture,on and81; InfancyEinghamRep.
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J. The as administratorPerley, undertook, of hisplaintiff
indorse it fellestate, to the note before due. But he hadwife’s

untilletters of the third ofno administration andTuesday May,
on,note fell due the second Anthe of administratorday April.

;his from thederives of administration and thisauthority grant
made the hadbefore letters ofindorsement, being ad-plaintiff*

and Hillministration, no title to thewas note.inoperative, gave
the note liable inwould be his hands toConsequently defenceany

be made thethat could Indeed theagainst payee. case does
not that the note was ever transferredshow to Hill.legally It

to the estate of the intestate;has belonged and in thealways
of the title to the noteadministration vested ingrant the admi-

totransfer Hill,nistrator. The willattempted thenot-protect
defence that could be madenote a to itagainst in hands ofthe

the payee.
of ofThis the case also theview disposes defendant’s objection

that the action cannot be maintained theby forplaintiff, want of
in theinterest note.

ifBut even the indorsement had been andvalid, transferred
in blank,the note itHill,to madebeing the note topayable

;bearer and it thenwould pass by Thedelivery. presumption
till the isbe,of course must contrary shown, that the plaintiff is

notethe bearer of the hewhich produceslawful in the cause,
onand as such he recover his countwell formay hadmoney and

received. the factBesides, thatthough appeared Hill was the
of the and thenote,owner had noplaintiff beneficial interest in

theit, action still be maintained in hismight name. Egerton v.
11Brackett, N. H. 218. ofRep. Having thesedisposed prelimi­

we cometo thepoints, innary the case:principal question whether
the defendant’s note was a sufficientgiven upon consideration ?

The a married atpayee, woman, the of therequest defendant,
executed to a third a deed ofperson inseparate land, which she
had an estate ;for life this is the consideration foronly the note

in the case.appearing
As a thegeneral rule, thedeed of is heldwife to beseparate void;

and, in the caseexcept of lease,a is of being confirm­incapable
ed theby afterwife the husband’s death. Ela 2v. N.Card, H.

176. TheRep. deed in does not fall underthis case of theany
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and must thereforerule,this be held astoexceptions inoperative
a conveyance.

of fraud ;in the nature or mistake it mustHere is nothing
timethat the understood at thebe taken partiesconsequently

the deed. if it that theEventhat no estate passed by appeared
the effectall the facts,defendant, knowing misapprehended legal

mistake of the not himhis furnishdeed,of the law would with
469;defence. Bilbie 2of v. LaddEast,Lumley,groundany

H.2 N. 340.Rep.v. Kenney,
nobeen ofhas consideration. The defendantThere failure

can he defenceunderstand,that contracted for. Thehas all, we
is a total want of consideration for his note.he sets up,which

the continued to besettled,is though point question­It wellnow
that oflaw,in the of thea wanthistoryed until periodrecent

on ais a defence to a suit broughtgood promissoryconsideration
Pillansor his v. Vanthe representative.payee Mierop,note by
21671; Hastee,v. Caines’ 247.Burrow, Livingston3 Rep.

fraud and the courtmistake,absence of cannotin theBut
theof consideration. Ifthe amount andinto adequacyinquire

a full of theallmade,is with understandingfairlythe contract
”“ isof consideration sufficient.smallestthefacts spark

conferred thea benefit be plaintiffif slight byIt is enough,
if the sustain theor,or a third plaintiffdefendantthe person;on

or risk of or inconveni-inconvenience, injuryorinjurysmallest
or otherthe defendant any person.benefitingence, without

;1; Contracts,on 7B. ChittyAction Assumpsit,Dig.Com.
1672; v.Burrows, Bateman,3 PhillipsPillans v. Van Mierop,

2 Harr. & 114;The Gill.372; State,v.StewartEast,16
229.4McLewe, Dallas,v.Austyn

Cro. El. at thethe67, plaintiff, requestIn v. Albany,Sturlyn
him renta reserv-deed,defendant,the showed which wasbyof

held to be a sufficient consideration for thethisand was;ed
to the rent.of the defendant paypromise

1 adefendant, SiderSn, 57,anagainstTraver anonymousIn
if hehusband, creditor,of her athe death promisedafterwoman,

it;¿620,had him she payher husband wouldowedprovewould
it troubleconsideration,held a becausesufficientit wasand was

debt.to histo the creditor provechargeand
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of the note executed the deedthe payeecaseIn the present
This caused trouble and incon-defendant.the of theat request

declined tohavethe mightless, payeeor whichmorevenience,
the the defendantdeed,to executeherinduceincur; and to

the theconsideration,of lawthis note. The adequacyhergave
nocan here wasto measure. How weundertake saydoes not

toas the cases be sufficientconsideration, such recognizeofspark
?ato support promise

desir-the had fordefendant havemotive mayWhat particular
wife,the does notdeed from appear.to obtain this plaintiff’sing

as tovoid a any legalBut the deed, though passconveyance
thoseof title to the andestate, still color grantee,would give

anand this of title extendher,under color wouldwho claimed
to the of the land describedseisin, construction,adverse limitsby

in the have effects thedeed, and onmight very rightsimportant
under it. The there-of those held granteewho possession may

to and factderive,fore have have in derived sub-mightexpected
from execution ofstantial the deed.advantage the

hand,other in addition to the trouble theOn the plaintiff’s
and thetaken,must have she in­slight haveexpensewife may

the thisdeed,curred in beexecuting wouldconveyance very
and herdoubt embarrassment on andtitle,to in caselikely bring

her tohusband,she survived serious obstaclesmight-interpose
of the land. She be to establishher obligedwouldenjoyment

claim her deed. indeedher own The case findsagainst now
at the time she made the she athat, deed,when was married

account the her to beand on that holdswoman, law conveyance
woman,But the fact that she a married ifwasinoperative.

she be todenied, this,establishobliged by proofwould —and
a difficult,after of she find it im­time,long mightlapse perhaps

cloud,to do. This a void deed over thebringspossible, which
to the a serious andland, embarrassment,title law asregards

to berelief the deed givenvoiddecreeingequity gives by up
John, 11and Lord St.cancelled. John v. St.Lady Vesey,

535.
522,3 the hadIn Perkins v. N. H.Bumford, plaintiffRep.

land at the tax had beentaxes,a sale for and paidpurchased by
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the defendant, the The note inowner. suit for awas given quit-
claim ofdeed the theland, which executed theto de-plaintiff
fendant after the of the tax. The nopayment plaintiff title,had
or or of title in thecolor, andpretence land, in fact conveyed

his deed. The courtnothing bywhatever indeed distinguish
that from ofthe case a contract void for want of in thepower

to and refer to Fowlercontract, v.party Shearer, 7 Mass. 14,
as an for that distinction. inBut,authority substance, looking
to the and ofvalue amount the consideration, canwe perceive
no difference the case thewhere maker ofbetween a deed has

butto is known thelegal tocapacity by parties have noconvey,
of title the casepretence land,to and the hewhere owns the

but to Inlands, both cases thewants capacity convey. grantee,
land,the obtains color of title to the anddeed, in neitherby does

he obtain more.thingany
to Perkins v. Bumford, if aAccording havingman legal

to execute a land,deed of tocapacity quitclaim whichconvey,
he has, and no claim whatever,makes his deed is sufficient con­
sideration for a note. The distinctionpromissory suggested

this and the a inmarried thebetween case'where absencewoman,
atmistake,fraud executes a deed of her theland,and request^of

of the not butdefendant-, substantial,is artificialcertainly wholly
and technical. ofThe-chance to the isadvantage grantee equal
in bothboth eases. In it is reasonscases, to imagineeasy why
a man to adesire have that Inmight deed, nothing.conveyed

caseneither does he obtain to the land.any legal right
color of aThe be at least as under deedwouldright plausible

from the void for ofowner, in the grantor,want legal capacity
as deed fromunder a a of buttolegalparty capacity convey,

haveto no color of torightwho known the land.was
If the trouble,look to inconvenience and risk of the gran-we

the not inconsideration,for a real istor, advantage certainly
on adeed,favor the note the execution of aof given partyby

but of title. He can neverlegal withoutcapacity, pretencewith
be deed for had nothingembarrassed he has hetheby given;

land,in the true of thethe land to lose. whoWhereas, owner
ofdeed,has a void on account her legal disability, mayexecuted
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meet with difficulties herserious in her title, againstasserting
voidown conveyance.

Fowler v. fromShearer, think,we bewellmay distinguished
the case, and be thewill found to warrant infer­present hardly
ence it in thedrawn from remark fell from the court inwhich
Perkins v. For inthe deed Bowler Shearer,v. wasBumford.

“not for ofvoid in the that it. Thepower”want madeparty
wife fullhad letter husband,of from the topoAverby attorney,

the land. She undertook to execute this and re­convey power,
ferred it itself,to in the deed but failed, mistake inathrough
the form of the doto she andundertook,what Avhatconveyance,
the parties understood to be the consideration of themanifestly
note; that ais; to title to the land under the ofconvey power

hershe had from husband. Itwhich was a caseattorney, clearly
of mistake and and tomisapprehension, have been soappears

court;the for if theregarded by say, defendantthey had actually
andthe towere seeking recover it thepaid money, onback,

mistake,of the case would aground differentpresent question.
In Perkins v.the case of Bumford, there Avasno decision of

-distinctionthis The between ofwant titlepoint. and ofwant
inis ansuggested incidentallegal merely remarkcapacity on the

of Bowler v. and thatShearer,authority case, Avethink, on exa-
not be found to establishmination, suchwill any distinction.

Conn. 511,Clark v. 17 aSigourney, very well considered
theis direct to thecase, that execution ofpoint an inoperative

is sufficient for adeed, consideration note.promissory That was
a note for ina suit on consideration$800, given of the execu­

deed,of a for of ininoperative powertion thewant grantor to
andit; the consideration to bemake held sufficient.was The court

“ the and theThat execution of deed in thesay, delivery present
at thecase, defendant,of the andwere wererequest attended

at least some actual trouble and ininconvenience, is,with our
sufficient to theconsiderationopinion, promise declaredsupport

on.”
has not been found free fromThis question Butdifficulty.

come to the that the case aconclusion,Avehave shows sufficient
thefor defendant’s note. The ofweightconsideration authority



GBAFTOH.252

v. Brackett.Hutchins

on ofresult,us and con-groundsto this policy’and generalleads
no reason forsee to a thatvenience, leaning decision mightwe
to to married forencouragea applicationshave womentendency

lands.of their If a marrieddeeds land,woman ownseparate
of all the facts,informed desires to obtain herman,a sepa-and

to be and invoid,he knows order to inducedeed,rate which
it,take and trouble of and to run thethe executingher to pains

ifher she should totitle,of have occasion claimembarrassingrisk
her her his note for suchgivesland ownagainst conveyance,the

note isthat the not soare of withoutwedeed, opinion entirelya
to be on that account.as voidconsideration

on the mainthe of the court pre­being questionopinionSuch
of Nicker­are not on to consider thecalled authoritywesented,

itthe to decidecited for nor whetherHoward,v. plaintiff,son
in the case.in presentis point

theJudgment plaintiff.for

& a.Brackettv.Hutchins

mail,public arethe liabletransportation assumpsitof not infor theContractors
letter, by neglectway and lost the mailmoney in a of the carrierinclosedfor

by their route.employed them on

defendants forthe as common-carriers,Assumpsit, against
theat in oneLisbon,and deliver post-officeto carryneglecting

on 1846,the the 29th ofplaintiff,whichdollars, May,hundred
in a letter directed to Hall ofat Bath,to them Henrydelivered

and at thebe carried deliveredtoNorthumberland, post-office
in Lisbon.

issue.thePlea, general
from Bathcoach,of the maildefendantsThe proprietorswere
P. Smith,for them one WilliamdrivenLittleton,to bywhich was

The defendantsthem for thatby purpose.employedwho was
the mailforGovernment, carryingunder thehad the contract


