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leads us to this result, and on grounds of policy'and' general con-
venience, we see no reason for leaning to a decision that might
have a tendency to encourage applications to married women for
separate deeds of their lands. If a married woman own land,
and a man, informed of all the facts, desires to obtain her sepa-
rate deed, which he knows to be void, and in order to induce
her to take the pains and trouble of executing it, and to run the
risk of embarrassing her title, if she should have occasion to claim
the land against her own conveyance, gives her his note for such
a deed, we are of opinion that the note is not so entirely without
consideration as to be void on that account.

Such being the opinion of the court on the main question pre-
sented, we are not called on to consider the authority of Vicker-
son v. Howard, cited for the plaintiff, nor to decide whether it
is in point in the present case.

Judgment for the plaintiff.

Hurcuains v. Bracrerr & 0.

Contractors for the transportation of the public mail, are not liable in assumpsit
for money inclosed in a way letter, and lost by the neglect of the mail ecarrier
employed by them on their route.

Assumpsrr, against the defendants as common-carriers, for
neglecting to carry and deliver at the post-office in Lisbon, one
hundred dollars, which the plaintiff, on the 29th of May, 1846,
delivered to them at Bath, in a letter directed to Henry Hall of
Northumberland, to be carried and delivered at the post-office
in Lisbon.

Plea, the general issue.

The defendants were proprietors of the mail coach, from Bath
to Littleton, which was driven for them by one William P. Smith,
who was employed by them for that purpose. The defendants
had the contract under the Grovernment, for carrying the mail
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on that route. On the 29th of May, 18486, the plaintiff inclosed
one hundred dollars in a letter directed to Col. Henry Hall, of
Northumberland, N. H., intending to put it in the post-office at
Bath, to go by the mail of that day. He carried the letter to the
post-office at Bath, and found the mail closed ; so that the letter
could not be mailed at the office, to go that day. William P.
Smith, was at the post-office door, on the box of his coach, ready
to start with the mail, which had been delivered to him from the
postoffice. The plaintiff gave the letter containing the one hun-
dred dollars to Smith, who immediately drove off on his mail
route, with the letter and with the public mail.

There was no evidence to show what directions were given, if
any, by the plaintiff to Smith, when the letter was delivered ;
nor whether Smith made any express promise or undertaking
respecting the letter or money.

The next post-office on Smith’s route, from Bath towards
Northumberland, was at Lisbon, about six miles distant. There
was no payment of any money o Smith, nor any offer or request
to pay for the carriage of the letter and money.

It was agreed, for the purposes of this case, that neither the
letter nor money was delivered by Smith at the post-office in
Lishon, or at any other post-office, or to any party to Whom it
belonged, orin any way accounted for,

The case was submitted to the court on the foregoing state-
ment of facts, agreed to by the parties.

8. H. Goodall, for the plaintiff.
Hibbard, for the defendants.

PrErLEY, J. The counsel for the defendants have contended
that Smith, the carrier of the mail, was prohibited by the post-
office laws of the United States, from receiving the letter in
question at the post-office in Bath, under the circumstances stat-
ed in this case, to be carried to the next post-office ; and that
consequently, the receiving and earrying of the letter being in
violation of the law, no action can be maintained on the con-
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tract relied on by the plaintiff. We do not find it necessary to
determine this point, and shall take it for granted that Smith
had a right to take the letter at Bath, under the circumstances
stated in the case, and carry it to the post-office at Lisbon, and
that in receiving the letter to be so carried, he was acting ac-
cording to his duty, under the post-office laws.

There is no evidence stated of any express contract to carry,
or of any particular instructions by the plaintiff. But Smith was
the cavrier of the mail ; he was starting, when he received the
letter, on the route with the mail ; it was his duty to receive a
way-letter and deposit it in the next post-office, and it was a vio-
lation of his duty, for which he was punishable by fine, to carry
the letter beyond the mnext office. It may, therefore, well be
presumed in the absence of proof to the contrary, that the plain-
tiff delivered, and Smith received the letter to be carried and
pub in the next post-office, and that it was the duty of Smith so
to carry and deliver the letter.

The general question then arises, whether contractors for the
transportation of the public mails are liable in assumpsit for the
neglect of mail carriers, employed by them on their routes, to
carry and deliver way-letters, according to their duty and the
regulations of the post-office.

The leading case on this subject is Lane v. Cotion ¢ a., de-
cided in 1701, and reported I Ld. Raymond, 646, 12 Modern,
472, and 1 Salkeld, 17. That action was case against the de-
fendants as postmaster-general of England, for negligence in the
execution of their office, by which a letter containing divers
exchequer bills of the plaintiff, being delivered into the office at
London, to be sent by post to Worcester, was opened in the
office, and the exchequer bills inclosed taken away.

Tt appeared, in a special verdict, that a letter of the plaintiff’s
containing eight exchequer bills, was deposited in the post-office
in Liondon, which was in charge of the defendants’ deputy, and
the letber opened in the office, by some person unknown, and the
bills taken away. '

It was held by three judges, against an elaborate dissenting
opinion of Lord Holt, that the defendants were not liable for the
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defaults of the other officers and agents of the post-office ; on the
ground that the post-office was an institution of the Government,
established and regulated by law ; that all the officers and agents
of the post-office, were officers and agents of the Government,
and not the agents and servants of the postmaster; that no
contract was made by the postmaster, or any officer or agent of
the post-office, with those who use the public accommodation of
the office ; that each officer and agent was liable in a proper
form of action to any individual who had suffered by his neglect
of duty; but that no officer or agent was liable for the default
of another. It is related by Lord Campbell, in his Lives of the
Chief Justices, Vol. 2, page 141, as a remarkable instance of the
overwhelming weight of Lord Holt’s opinion, even when in the
wrong, that in this case of Lane v. Cotton ¢ a., the defendants,
notwithstanding the judgment of the court in their favor, were so
alarmed by the threat of a writ of error, that they paid the
whole demand.

The same point was incidentally discussed in Rowning v.
Goodchild, 2 W. Blackstone, 906, but does not appear to have
been drawn directly in question again, until the case of Whitfield
v. Lord LeDespenser, Cowper, 754, decided in 1778, in which
the doctrine of Lane v. Cotton ¢ a., was confirmed, and the point
appears never to have been questioned since in England.

The doctrine of these English cases has been recognized in
this country, and applied to the post-office establishment of the
United States. Dunlop v. Monroe, T Cranch, 242; Schroyer
v. Lynch, 8 Waitts, 468 ; Conwell v. Voorhees, 13 Ohio Rep.
523.

In Conwell v. Voorhees, it was decided that a mail contractor
is not liable to the owner of a letter containing money, transmitted
by mail, and lost by the carelessness of the contractor’s agent in
carrying the mail.

That action was cage, and the declaration alleged that the
plaintiff put in the post-office, at Liberty, a letter containing four
hundred dollars, directed to Cincinnati; that the letter came to
the possession of the defendants as mail carriers, and was lost
by their negligence.
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The letter was lost from the mail carried by a coachman em-
ployed by the defendants. The court say, ¢ A mail carrier has
no contract with those who transmit articles by the public mail; -
he receives nofee or reward from them. His contract is with the
government of the United States, for the performance of acts in
the execution of a public function; he is remunerated by the
government, So far then as the transmission of the mail is con-
cerned, a mail carrier is a public agent, and as such only respon-
sible. Hence, the defendants, being public agents, are not re-
spoflsible for the negligence or misfeasance of the drivers.”

‘We are not able to distinguish Conwell v. Voorfiees from this
case. Smith could not lawfully carry the letter, except as a
wayletter in the mail, and as the agent of the postoffice. It
can make no difference whether he carried the letter in the mail
bag, or, as a way-letter, in his pocket. In both cases the mail
carrier acts as a public agent, in the discharge of a public duty,
and not as the mere servant of the contractor, who employs him.
He takes an oath for the faithful discharge of his duty, and is
subject by law, to various penalties for violation of it. Act of
Congress, March 8, 1825 ; United States Statutes, 103, 104,
106, and 107.

We are therefore of opinion, that the defendants cannot be
charged in this action, because they are not liable for the defaults
of Smith, their subordinate public agent in the post-office. Smith
would himself be liable, if the plaintiff had suffered from his neg-
ligence in the discharge of his duty, as carrier of the mail; but
not in this form of action, as no contract is implied on' the part
of the post-office department, or any of its officers or agents, with
individuals who send lefters or money through the office. There
must be :
Judgment for the defendants.




