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does not seem to be open to either of the other exceptions sug-
gested by the demurrer. Ifisno departure from the declara.

tion, since it but restates what the declaration alleges. The

gist of the declaration is the wrongful arrest and imprisonment.
The replication states facts, which show that notwithstanding the
color of legal process, set up by the plea, the arrest and impri-
sonment were unlawful and tortious. The replication is nob
double, since it alleges a compulsion to pay other money by
duress of imprisonment by virtue of the execution; the phrase
“ by force” being equivalent to “ foreibly,” and merely descrip-
tive of the kind of compulsion.

Judgment for the defendants upon the third and fowtﬁ repli-
cations, and for the plaintiff upon the seventh.

CurLnis ¢. STtEARNs & a.

A mortgagor cannot maintain trespass against a mortgagee, for entering and
carrying away a fixture, except where he is entitled fo retain the possession
#ill condition broken, by the terms, or fair construction of the mortgage.

TrESPASS, for breaking and entering the plaintiff’s building,
&c., and breaking, cutting, &ec., from said building, and carry-
ing away and converting to his own use, a,rticles‘ affixed thereto,
to wit, one trip-hammer, one press-punch, &ec.

The general issue was pleaded, with a brief statement, that
the building, &c., in which, &ec., was and is the soil and freehold
of Stearns, &e.

The plaintiff introduced evidence tending to prove the trespas-
ses alleged ; and the defendants then produced in evidence a
deed of mortgage, made to them by the plaintiff, dated April 24,
1849, conveying the premises in question, to secure the payment
of two notes for $202.56 each, not yet payable.

The Court ruled, that a mortgagee has a right of entry on-the
mortgaged "premises, as against the mortgagor, and the latter
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cannot maintain against him any action of trespass for breaking
and entering the mortgaged ‘premises, and a verdict was found
for the defendants.

The plaintiff moved, that this verdict be seb aside, and a new
trial granted, on account of said ruling.

COushing, (with whom was Williamson,) for the plaintif.

I. A mortgagor is a tenant, and his possessory right cannot be
disturbed even by his landlord, except for some specific purposes.
The landlord of a tenant at will, may enter to determine the ten-
ancy, but he cannot enter for the purpose of wanton trespassing.
Keech v. Hall, Doug. 21 ; Moss v. Gallimore, Doug. 283 ;
Partridge v. Bere, 5 Barn. & Ald. 604.

II. The whole current of New Hampshire authorities goes to
show, that the mortgagee is not to be treated as the owner, ex-
cept for specific purposes.  Southerin v. Mendum, 5 N. H. Rep. |
420 ; Eilison v. Daniels, 11 N. H. Rep. 274; Glass v. Elli-
son, 9 N. H. Rep. 69; Parish.v. Gilmanton, 11 N. H. Rep.
298.

Gates ¢ Fuller, (with whom was Westgate,) for the defend-
ants. ‘We neither admit nor deny the first position of the plain-
#iff’s counsel; for the rights of landlords and tenants are not
concerned in this case. Neither does it appear, that the entry
of Stearns was either wanton or malicious.

It is settled in this State, by an unbroken, consistent chain of
decisions, that, as between mortgagor and mortgagee, the legal
estate is in the latter, that he is entitled to immmediate possession,
that he may enter at his pleasure, put out the mortgagor, and
hold the possession until the condition is performed. Brown v.
Cram, 1 N. H. Rep. 172; Pettengill v. Evans, 5 N. H. Rep.
57 5 Southerin v. Mendum, 5 Ib. 429 ; Sanders v. Read, 12
N. . Rep. 558 ; Hobart v. Sanborn,13 N. I Rep. 227; 1
Greenl. Cruise, 102, title Mortgage.

_ To maintain trespass quare clausum, the plaintiff must have
the rightful possession, as against all but strangers to the title ;
and Chellis not having the rightful possession, as against Stearns,
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cannot maintain this action. 1 Chitty Pl 176, 177; U. S.
Dig. 560 ; Wendell v. Blanchard, 2 N. H. Rep. 456 ; Hyatt v.
Wood, 4 Johns. Rep. 150. The cases of Howe v. Lewis, 14
Pick. 830 ; Mayo v. Fletcher, Ib. 525, are almost directly in
point to show, that this action cannot be maintained. In tres-
pass quare clausum, if the entry be justified, it will answer the
whole declaration. HKingsbury v. Pond, 3 N. H. Rep. 511.

The entry of Stearns, in the absence of all proof to the contrary,
must be presumed to have been made according to his title and
legal right.

It would tend to great confusion of principles and endless liti-
gation, to allow a mortgagor to maintain trespass quare clausum
against the mortgagee, for an entry on the mortgaged premises,
in any case, except where he has stipulated for the possession
until condition broken.

BeLn, J. It is well settled, that as between third persons and
either the mortgagor or the mortgagee, or those who represent
them, the mortgage is considered merely as a security. The
mortgagor and his representatives, (so long as they retain the
possession,) are regarded as the owners, and the mortgagee, out
of possession, is taken to have a mere lien upon the property for
the security of his debt. Southerin v. Mendum, 5 N. H. Rep.
429 ; Glass v. Bllison, 9 N. H. Rep. 69 ; Smith v. Moore, 11
N. H. Rep. 61 ; Ellison v. Daniels, 11 N. H. Rep. 274. Butb
a8 between the mortgagor and mortgagee, the mortgage vests
the seizin of the estate in the mortgagee at law, though in equi-
table proceedings, it is, between them, regarded merely as &
security. Brown v. Cram, 1 N.H. Rep. 169; Pettengill v.
BEwvans, 5 N. H. Rep. 54. Unless there be some agreement, by
which the rights of the mortgagee are limited, or such circum-
stances, as would fairly warrant a jury in inferring such an agree-
ment, the mortgagee may, at once or at his pleasure, enter into
the mortgaged premises. Brown v. Cram, 1 N.H. Rep. 169;
MeMurphy v. Minot, 4 N. H. Rep. 255 ; Hobart v. Sanborn, 13 N.
H. Rep. 328, Or, he may maintain a real action for the recovery
of the possession. Hartshorn v. Hubbard, 2 N. H. Rep. 453 ;
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Dearborn v. Dearborn, 9 N. H. Rep. 117 ; Ellison v. Daniels,
11 N. H. Rep. 274 ; Swith v. Moore, 11 N. H. Rep. 61 ; Ho-
bart v. Sanborn, 18 N. H. Rep. 226. Or, he may support an
action of trespass against the mortgagor, for taking down a
building, or other waste of the property. Pettengill v. Evans,
5 N. H. Rep. 54; and for cutting down and carrying away
timber trees, unless the assent of the mortgagee to such act may
be reasonably inferred. Smith v. Moore, 11 N. H. Rep. 55;
Sanders v. Reed, 12 N. H. Rep. 558.

It is on the presumed assent of the mortgagee that the mort-
gagor shall occupy the premises and take the crops and profits,
including fuel, so long as the mortgagee acquiesces, without any
entry or prohibition, that it is held no action of trespass can be
maintained for such oceupation. Curtis v. HMeClary, 5 N. H.
Rep. 529 ; Smith v. Moore, 11 N.H. Rep. 61. The mortgagee,
having a right of entry, may justify the breaking and entering
charged in the plaintifi’s writ. If he can justify those acts, that
is, by well settled principles, an answer to the whole action.
Kingsbury v. Pond, 8 N. H. Rep. 511 ; Ferrin v. Symonds, 11
N. H. Rep. 365.

No beneficial results are likely to follow from holding, that a
man may justify his enfry upon mortgaged premises or not, ac-
cording to the motives or purposes which led to it. The matter
of defence suggested in the brief statement might equally well
have been pleaded. If pleaded and denied, the evidence pro-
duced in this case, (the mortgage deed,) unless impeached,
would furnish conclusive proof of the truth of the plea. Xt shows
that the premises, on which the trespass is alleged to have been
committed, are in law the soil and freehold of the supposed tres-
passer. It would be a novelty to reply, that the mortgagee was
seized by virtue of a deed of mortgage made to him by the plain-
tiff, &c., and that he entered “not for the protection of his inter-
ests,” but for the purpose of taking and carrying away, &ec.
The fact, that no such form of pleading has yet found its way
into our books is very conclusive.

In equity, the rights of the parties interested in mortgaged,
property, can be suitably and adequately guarded and secured,
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without doing violence to the principles or practice of equitable
proceedings ; and it does not seem either necessary or expedient
to unsettle all the rules by which Courts of law have been here-
tofore governed, to introduce a question of so much difficulty as
that of the motives of a party’s conduct, into an action of this
kind. ZLackey v. Holbrook, 11 Met. 458.

Judgment on the verdict.

Dean v. Tur Svrnnivay Rainroap Company.

Railroad Corporations are required by statute to maintain fences on the sides of
their road.

Case. The plaintiff declared against the defendants, ¢ in a
plea of the case, for that the plaintiff heretofore, to wit, on the
10th day of June, 1848, was and from thence hitherto hath
been and still is lawfully possessed and in the occupation of a
certain close, situated in Claremont, &ec. ; and the said defend-
ants during the time aforesaid, were and still are in possession of,
and in the use and occupation of a certain railroad passing over
and across the plaintifi’s said close ; and the said corporation by
reason of their said railroad passing over and across the plain-
tiff’s said close, on the day first above mentioned, ought to have
erected, and, during all the time aforesaid, to have kept and
maintained a sufficient and lawful fence on each side of their
said railroad, against the plaintiff’s said close, to prevent cattle,
lawfully feeding, or depasturing, or being in said close, from
erring or escaping from and out of said close, into and upon
the defendants’ said railroad, and into and upon other lands
of the said plaintiff, and into and upon the adjoining closes,
and fo prevent cattle of other persons, lawfully feeding and
depasturing in adjoining closes, from escaping into the said
close of the said plaintiff; yet the defendants, well knowing the




