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Chellis v. Stearns.

does not seem to be to either of the sug-otheropen exceptions
the demurrer. It no the declara-gested is fromdepartureby
ittion, since but restates the Thedeclaration alleges.what

of the thegist declaration is arrest andwrongful imprisonment.
The facts,states show that thereplication which notwithstanding

of thecolor setprocess, the andlegal up plea, arrestby impri-
and tortious. is notsonment were unlawful The replication

it a to otherdouble, allegessince money bycompulsion pay
;virtue of the theduress of executionimprisonment by phrase

“ to andbeing equivalent descrip-“forcibly,” merelybyforce”
kind ofof the compulsion.tive

the the third andJudgment repli-uponfor defendants fourth
theand the seventh.cations, plaintiff uponfor

& a.v. StearnsChellis

entering andmortgagee, foragainst amaintainmortgagor cannot trespassA
retain thehe entitled towhere is possessionacarrying fixture, exceptaway

mortgage.of thefair constructionorthe terms,broken,condition bytill

building,theand plaintiff’sbreakingforTrespass, entering^
and carry-from&c., building,saidcutting,breaking,and&c.,

thereto,affixedto use,his ownconvertingandawaying articles^
&e.oneonewit, trip-hammer, press-punch,to

thatstatement,a briefissue was pleaded,The withgeneral
freeholdsoil andis theandwhich, was&c.,in &c.,the building,

&c.Stearns,of
prove theto trespas-tendingintroduced evidenceThe plaintiff

ain evidenceand the thendefendants producedses alleged;
24,dated Aprilthemade to them plaintiff,of bydeed mortgage,

thesecurethe to paymentin1849, premises question,conveying
notfor each, yet payable.notesof two $202.56

thea of onentryhas rightthat aruled, mortgageeCourtThe
the latterandthe mortgagor,as againstmortgaged ’premises,
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cannot of formaintain him action trespassany breakingagainst
and and a verdictthe foundwasentering mortgaged premises,
for the defendants.

The that this verdict be andmoved, set aplaintiff aside, new
trial ofon saidgranted, account ruling.

was theGushing, whom for(with Williamson,) plaintiff.
I. A tenant,is a and his cannotmortgagor berightpossessory

disturbed landlord,even his forby someexcept specificpurposes.
The atlandlord tenant will,of a the ten-enter to determinemay

but for thehe cannot enterancy, ofpurpose wanton trespassing.
21;Keech v. MossSail, 283;v.Doug. Gallimore, Doug.

&5 Barn. Aid.Partridge v. 604.Bere,
II. The current of authorities towhole New Hampshire goes

show, that the is not to be astreated ex-mortgagee owner,the
for Southerin v. Mendum, 5 N.cept H.specific purposes. Rep.

11420; 274;Sllison N. H.Daniels,v. Glass v. Elli-Rep.
9 Parishson, 69;N. H. v. 11Gilmanton, N. H.Rep. Rep.

298.

Puller, whom for the(withGates was defend-Westgate,')$
ants. We neither admit nor the first of thedeny position plain-

counsel;tiff’s for the ofrights landlords and tenants are not
concerned in this case. Neither does it that theappear, entry
of Stearns either orwas malicious.wanton

It is settled in this an consistent chainState, ofby unbroken,
thedecisions, andthat, mortgagee, legalas mortgagorbetween

is in the that he is entitled to immediateestate latter, possession,
that he enter his the andat outmay mortgagor,pleasure, put

the the Brown v.hold until condition ispossession performed.
5172;1 N. H. H.Cram, Evans, N. Rep.v.PettengillRep.

; Southerin v. 5 12Mendum, ; Bead,57 lb. 429 v.Sanders
; ; 1H. 558 Sobart v. 13 H. 227N. N.Sanborn,Rep. Rep.

title102,Cruise, Mortgage.Greenl.
mustTo the havemaintain clausum,guare plaintifftrespass

;the titleas tostrangersthe all butrightful againstpossession,
Chellis rightful Stearns,not the as againstand having possession,
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; S.cannot maintain this U.action. 1 PI. 177176,Chitty
v.; ;650 Hyattv. 2 H. 456Dig. Blanchard,Wendell N. Rep.

150. 14Lewis,4 Johns.Wood, The cases of Howe v.Rep.
; inPick. 330 lb.Mayo Eleteher,v. are almost525, directly

to that this In tres-show, action cannot maintained.point be
theif the it answerclausum, bequarepass willentry justified,

511.whole declaration. 3 N. H.Pond,v. Rep.Kingsbury
theThe of in all tothe absence ofStearns, contrary,entry proof

be his title andmust made toaccordingto have beenpresumed
legal right.

liti-endlessIt tend to confusion of andwould great principles
clausumato to maintainallowgation, mortgagor trespass quare

the for an on theagainst premises,mortgagee, mortgagedentry
case,in he has for theexcept possessionany stipulatedwhere

until broken.condition

andisIt thatBell, settled,J. as personswell between third
or the representeither the or thosemortgagor mortgagee, who

Theconsidered athem, the is as security.mortgage merely
thehis retainand asmortgagor representatives, long they(so
outare as the and theowners, mortgagee,regardedpossession,)
foris taken to have a mere lien theof propertyuponpossession,

H.5 N.Mendum, Rep.of his debt. Southern v.the security
119 ; Moore,N. H. 69429; Ellison,v. Smith v.Rep.Glass

But61; H. 274.Daniels,Ellison v. 11 N.N. H. Rep.Rep.
the veststhe and mortgagebetween mortgagoras mortgagee,

inthe in law,of estate the at though equi­the seizin mortgagee
athem, asis,it regarded merelytable betweenproceedings,

v.169;Brown 1 N. H.Cram, Pettengillv.security. Rep.
H.5 N. 54. there be someEvans, byUnless agreement,Rep.

circum­of the suchlimited,which the are orrights mortgagee
anstances, as a in such agree­fairly inferringwould AYarrant jury

enter intothe or hisment, at once atmortgagee pleasure,may,
;1691 N. H.premises. Cram, Rep.the Brown v.mortgaged

13255; Sanborn,4 N. H. N.v. Hobart v.Minot, Rep.McMurphy
the328. maintain a real action forOr,H. he mayRep. recovery

;2 N. H.the 453Hubbard,of Hartshorn v.possession. Rep.
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117;9 H.N. EllisonDearborn Dearborn, Rep. Daniels,v. v.
H.; v. 11 N.Moore, 61;11 N. H. 274 Smith Ho­Rep. Rep.

226. heOr,13 H.bart N. anSanborn, Rep.v. may support
the foraction of against mortgagor, atrespass taking down
theof Pettengillor other v.property.building, Evans,waste

54; for and5 N. H. and cuttingRep. carryingdown away
the toassent of such acttrees,timber unless the mortgagee may

11 N.be H. 55Moore, ;inferred. v.Smithreasonably Rep.
H. 558.Sanders v. 12 N.Reed, Rep.

theIt the ofis on assent that the mort­mortgageepresumed
and take the andshall thegagor cropsoccupy premises profits,

thefuel, mortgagee acquiesces,so as withoutincluding long any
is held no action ofitor that can beentry trespassprohibition,

Curtisfor v.maintained such 5occupation. N. H.McClary,
11 N.H. 61.Moore,;529 Smith TheRep.v.Rep. mortgagee,

theof may justifya righthaving entry, breaking and entering
hethe canin writ. If. thosecharged plaintiff’s justify acts, that

an to thesettled answeris, principles,well wholeby action.
H. 511;3 Rep.v. N. FerrinPond, v.Kingsbury Symonds, 11

365.N. H. Rep.
results are to fromNo beneficial likely follow thatholding, a
hisman upon mortgaged premisesentry ormay justify not, ac-

the or led to it.to motives purposes whichcording The matter
in the brief statementof defence suggested might wellequally
If and denied,beenhave thepleaded. pleaded evidence pro-

this case,duced in (the mortgage deed,) unless impeached,
of theconclusive truth of thefurnish proofwould Itplea. shows

theonthat the iswhich totrespass allegedpremises, have been
are in ofthe and thecommitted, soil freeholdlaw supposed tres-

be a to that theIt noveltywouldpasser. reply, wasmortgagee
of to himseized of a deed madevirtue themortgageby by plain-

that theand he “nottiff, &c., entered hisprotection inter-for of
for thebut of andtakingests,,” carrying &c.purpose away,

that no such of hasfact,The form found itspleading yet way
is conclusive.our booksinto very

the the interestedIn of inrights partiesequity, mortgaged
be andcan guarded andsuitably adequatelyproperty, secured,
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RailroadTheDean v. Sullivan Company.

or ofto the practice equitableviolence principleswithout doing
ornot either; and it does seem necessary expedientproceedings

to all Courts of have been here-unsettle the rules which lawby
oftofore to introduce a so much asgoverned, question difficulty

that a an action ofconduct,of the of into thismotives party’s
11 Met.Holbrook,kind. 458.v.Lackey

on the verdict.Judgment

Company.v. TheDean Sullivan Railroad

are by statuteRailroad to maintain fences on the sides ofCorporations required
road.their

“The the inCase. declared aplaintiff against defendants,
for thecase,the that to onheretofore, wit,of theplaintiffplea

and from thence hitherto hathJune, 1848,of was10th 'day
ofthe ais and in occupationbeen still possessedand lawfully

&c.; and the said defend-in Claremont,situatedclose,certain
are inaforesaid, of,time and still possessionants theduring were

of a railroad overin and certain passingand the use occupation
; and the said corporationand the said closeacross byplaintiff’s

and theacross plain-reason of their railroad overpassingsaid
tomentioned, oughttiff’s on the above haveclose,said firstday

have andthe time toerected, aforesaid, keptalland, during
of theira on sidemaintained sufficient and fence eachlawful

railroad,said the close, cattle,said toagainst preventplaintiff’s
fromclose,or or in saidfeeding,lawfully depasturing, being

into andclose,or from and out of uponsaiderring escaping
otherthe defendants’ said and and landsrailroad, into upon

and the closes,and intoof the said adjoiningplaintiff, upon
andand of other feedingto cattle lawfullyprevent persons,

into thefrom saidcloses,in escapingdepasturing adjoining
thethe defendants, knowingclose the yetof said wellplaintiff;


