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Youne v. DEARBORN.

*

The person, called to prove what a deceased witness testified on a former trial,
is not required to repeat his precise words; it is enough if he can statc the
whole substance.

TrEsPASS, for assault and battery. Dr. Thomas Brown, who
had testified as a witness for the plaintiff, on a former trial of
this action, had died ; to prove his testimony given on that trial,
the plaintiff offered George Barstow as a witness, who said he
could remember the whole substance of the deceased witness’
testimony, as he gave it, both on his principal and cross examina-
tion ; bub could not state it all in the exact words used by the
witness. The defendant objected to this evidence of Dr. Brown’s
testimony, because Mr. Barstow could not state it exactly in the
words used by the witness on the former trial. The Court ad-
mitted the evidence, subject to this exception, and instructed
the jury to lay the whole of Dr. Brown’s evidence out of the
case, if they thought Mr. Barstow had not stated the whole sub-
stance of it correctly ; bub to consider it with the other evidence
before them, if they thought Mr. Barstow had stated the whole
substance of it correctly.

The jury returned a verdiet for the plaintiff, which the de-
fendant moved to set aside.

Pierce and Barstow, for the plaintiff.
G. Y. Suwyer and Cross, for the defendant.

Prrrmy, J. The authorities all agree that the testimony of a
deceased witness may be given in evidence on a subsequent trial
of the same cause ; but thoy differ upon the question raised in
this case, it being held in some, that the person -called to prove
what the deceased witness said, must undertake to repeat it all
with literal exactness; in others, that it is sufficient if he can
state the whole substance. We are not aware that the point has
been distinetly raised and settled in this State.
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The cases in England are not numerous, and none of them
very early, in which questions relating to the admissibility of such
evidence, have bheen discussed ; which may be owing in part to
the fact that the practice of granting new trials on rules and
cases reserved, is of comparatively modern origin ; and in the
ancient practice, repeated trials of the same cause were extremely
rare, and would still seem to be much less frequent in that coun-
try than with us. Rex v. Woodbray, 8 Term. Rep. 622 ; Bright
v. Bynon, 1 Burr. 393.

Breckwortl’s case, Sir T. Raymond, 170, in which the general
~admissibility of such evidence appears to have been conceded,
though Kelyng, C. J., dissented on a speoml ground, is of no
importance to the present Inquiry.

In Pike v. Crouch, 1 Lord Raymond, 730, it is said “If a
man was sworn as a witness at a former trial, and gave evidence
and died, the matter that he deposed at a former trial, may be
given in evidence ab another, by any person who heard him swear
it at a former trial.”” There is perhaps nothing in the language
here used that can Be regarded as decisive of the present ques-
tion. But when the court say that any person, who heard the
witness testify, may prove the matter that he deposed, we can
bardly suppose they understood that they were laying down a
rule requiring an exact verbal recital of the former evidence, a
thing so difficult as. to be practically impossible in a vast majority
of cases.

In Coker v. Forewell, 2 P. Williams, 568, the question under
discussion was, whether an issue directed out of Chancery, should
be sent to another trial. A witness who had once testified be-
fore the jury, had died, and this was one of the facts urged on
the application for a new trial. The court say, ““The testimony
which the witness had given on the former trial might be given in
evidence again between the same parties.”” Here it would seem
to have been taken for granted, that the party who had called the
witness before, would be able to give competent evidence of his for-
mer testimony, which the court would hardly have assumed as mat-
ter of course, if the rule had been supposed to require a degree and
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kind of proof, which it would seldom be in the power of the party
to produce.

The King v. Joliffe, 4 Term. Rep. 285, is the authority which
has been principally relied on to support the strict rule, requir-
ing the literal statement of the former evidence. That wasa
rule to show cause, why an information should not be filed against
the defendant for improper conduct in regard to a ‘trial at NVis¢
Prius. The question before the court was, whether affidavits
used ab Nist Prius on an application to put off the trial, were ad-
missible against the defendant in the hearing on this rule to show
cause against filing the information. Lord Henyon, in delivering
his opinion on that point, is reported to have said, ¢ The evidence
which the witness gave on a former trial, may be used in a sub-
sequent one, if he die in the interim, as I remember was agreed
on all hands on & trial at bar, in the instance of Lord Palmer-
ston ; but as the person, who wished to give Lord Palmerston’s
evidence, could not undertake to give his words, but could merely
swear to the effect of them, he was rejected.” There is nothing
else in the case, that bears on the point we are considering.

In The King v. Joliffe, there was no question as to the admis-
sibility of the testimony which a deceased witness had given on
a former trial. The subject was merely alluded to by one of the
judges in the way of illustration, and his brief and very unsais-
factory statement of the ruling on frial in an anonymous case,
where the former testimony of Lord Palmerston was attempted
to be proved, was the only authority given for the rule stated.
We are not informed how the question arose in that case, nor
what was the nature of the fact to which Lord Palmerston had
testified.

On the trial of Ennis v. Donnisthorne, Corn. Sum. Ags. 1789,
Lord Kenyon is said to have ruled that the witness ought to ve-
collect the very words, ¢ for the jury alone can judge of the
effect of words ;> and to have cited from his own words the case
of The King v. Deborah, 1 Phillips, Ev. 281, and note (3).

These three rulings of the point on trial, of which we have seen
no reports, except the loose statements that have been referred
to, are the only English cases we are aware of, that give any
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countenance to the rule, requiring a literal recital of the testi-
mony given by the deceased witness. We have met with no-
thing to show that the rule has in England been acquiesced in
and applied in practice. The subsequent cases, in which the evi-
dence of deceased witnesses has been proved, would rather lead
us to infer the contrary.

In Doe v. Passingham, 2 Car. & Payne, 440, a witness was
allowed to prove that a deceased witness, on a trial which took
place thirty-two years before, had deposed to a declaration made
by Gwin Lloyd, relative to the legitimacy of the plaintiff”s mother.
No question is reported to have been made as to the manner of
proving the former evidence ; but it is extremely improbable that
after the lapse of thirty years a witness could undertake to re-
peat the words of the former testimony.

In Todd v. The Earl of Winchelsea, 8 Car. & Payne, 387,
the testimony of the deceased witness was read from the notes of
a short-hand writer. The evidence of the deceased witness was
to prove the situation of the rooms in a house where a will was
executed, and from its nature is not likely have been brief and
simple in its character, such as would allow the short-hand
writer to take down the whole, literally.

In The King v. Whitehead, 1 Car. & Payne, 67, the evidence
of a witness for the prosecution, examined on a former trial, who
had since died, was read from the Lord Chief Justice’s notes, by
order of the Court above. It is quite difficult to understand how
such an order could have been made, if it were understood that
the evidence was incompetent, unless the words of the deceased
witness were exactly stated. It is possible that the new trial
may have been granted upon condition that this evidence should
be admitted ; but no such ground for receiving the evidence is
reported in the case.

The rule has not been adopted and approved by respectable
English writers on the law of evidence. On the contrary, it is
sharply criticised by Phillips, and its application limited to cases
where the words of the deceased witness were material, and of
course belonged to the substance of his testimony. 1 Phillips,
Ev. 231.
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And Starkie, instead of laying down this as the rule of law,
merely states the ruling in Lord Palmerston’s case, and, in a
note, questions its correctness. 2 Starkie on Ev. 280, and note
@).

On this state of the authorities in England, it cannot be said
that any rule has been established there, by deliberate decision
or settled practice, which requires the exact words of the deceased
witness to be proved. In this country the decisions have been
conflicting. In Massachusetts, the strict rule was adopted in
Commonwealth v. Rickards, 18 Pick. 434, and affirmed in War-
ren v. Nichols, 6 Met. 261, and must be considered as establish-
ed in that State. The authority of these cases is, however, much
weakened by the strong dissenting opmlon of Hubbard, J.,in
Warren v. Nichols.

So it has been held in Indiana, that the words of the former
testimony must be proved. Ephraims v. Murdock, T Blackf.
10.

In New York, the substance of the former evidence would
seem to have been considered as admissible in some of the earlier
cases. Jackson v. Bailey, 2 Johns. Rep. 1T ; White v. Kib-
ting, 11 Johns. Rep. 128.

In Wilber v. Selden, 6 Cowen, 162, 165, the evidence was
rejected because the witness could nof state the exact words of
the former evidence, and this rule appears to have been recog-
nized, though the point was not raised, in Crary v. Sprague, 12
Wendell, 41. But the later case of Clark v. Vorce, 156 Wendell,
195, shows that the question was then to beregarded as unsettled
in New York. In that case the Chief Justice says, ¢ If nothing
will answer but an exact transeript of the testimony of the witness,
in his very words, and all his words, it will exclude all such’tes-
timony. There are few or no cases, where a cautious and pru-
dent man will swear that his notes of testimony of a witness, taken
down at the time, contain his very words, and all his words.”

In Pennsylvania, it was held, in the Circuit Court of the United
States, on the trial of United States v. Wood, 3 Wash. C.C. R.
440, that the exact words must be proved ; and so in Lightner v.
Wike, 4 Serg, & Rawle, 2038. But a series of subsequent de-
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cisions have established the contrary rule in that State. Cornell
V. Green, 10 Serg. & Rawle, 16 ; Wolf' v. Wyeth, 11 Ib. 149 ;
Watson v. Gilday, 11 Ib. 887 ; Chess v. Chess, 17 Ib. 409;
Moore v. Pearson, 6 Watts & Selo‘ 51.

In Ohio, it appears that the practice on this point had not been
uniform in the Circuit Court of that State ; but in Wagers v.
Dickey, 1T Ohio, 439, the more liberal rule was established.

In Maryland, it is sufficient to prove that the deceased witnéss
swore to certain facts, without proving the precise words. Gar-
rott v. Johnson, 11 Gill. & Johns. 173.

It is held sufficient to prove the substance of the former testi-
mony in Vermont, New Jersey, Virginia, North Carolina, Ala-
bama, and Mississippi. State v. Hooker, 17 Vermont, 658;
Sloan v. Somers, 1 Spencer, 66 ; Catonv. Lenoz, 5 Randolf, 81 ;
Ballenger v. Bames, 8 Dev. 460 ; (ildersleve v. Carraway, 10
Ala. 260 ; Smith v. Steamboat, 1 Howard, Miss. 479.

The rule which admits the substance of the deceased witness’
testimony is approved in 1 Greenleaf’s Ev. § 165, and in Cowen
& Hill’s note, No. 441, to 1 Phil. Ev. 231, and on the whole the
weight of American authority appears to be decidedly in favor
of that rule.

The rule which requires an exact recital of all the words used
by the deceased witness, has been defended on the ground that
there is danger in allowing a witness to state what he under-
stands to be the substance of the former evidence ; that the jury
ought to hear the precise language, and draw their own conclu-
sions ; that the witness i§ inclined to give his own impressions
and inferences, instead of the real substance of the testimony.

An exact recital, if it can be had, is doubtless preferable to
any statement of the substance. So the testimony of the witness
himself on the stand is far more satisfactory than the most literal
repetition of his former testimony ; and if the witnessisliving and
can be produced, neither the substance nor the exact words of what
he testified before can be received. The evidence is not admitted,
whether in the words or in the substance, because in its general
character it is the best ; but because it is the best, that, in the par-

ticular instance, the party is able to produce. It is secondary evi-
32 %
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dence ; and allowed because the bestis lost. It is conceded that
the former testimony may be proved, though not in its nature the
best evidence ; and the question is, whether a strictness of proof
shall be required, which in most cases it is quite impossible o pro-
duce ; for it is manifest that to insist on a literal repetition of all that
the deceased witness testified, would exclude the evidence in &
great majority of instances. Where the former testimony has
any complication or any considerable extent, no cautious and
conscientious witness would take it on himself to repeat it in the
exact words from memory, or from any notes that could possibly
be taken. To hold a rule so stringent would be likely to encou-
rage rash and unscrupulous witnesses to undertake an exact recital
of the evidence,and exclude the cautious and guarded statement
of others, who were conscious of the extreme difficulty of such a
task, and would venture to give no more than the substance. It
is at least doubtful, whether a witness who would undertake for a
thing so difficult, not to say impossible, as a literal recital of the
former testimony would deserve more credit than another, who
would attempt no more than a statement of the substance. A
witness, who testifies o a conversation or declaration, which is
not very brief and simple, is usually understood to throw some-
thing of diseredit on hi§ whole story, by professing to repeat ex-
actly all that was said, because the substance is all that the best
memory can ordinarily retain; and to attempt more leads to a
just suspicion that the witness is willing to go beyond his know-
ledge and recollection.

In other analogous cases, where evidence is given of a conver-
sation, an admission, & verbal contract, or the contents of a writ-
ing, the substance is generally held to be sufficient.

In an indictment for perjury, it is not necessary to prove with
verbal exactness the testimony of the defendant. Rew v. Meen-
ton, 8 Car.'& Payne, 498. ’

“The substance of dying declarations in a prosecution for mur-
der is sufficient. Montgomery v. The State, 11 Ohio, 424.

So where a deed or other writing is Iost, and the exact contents
cannot be proved, the substance is sufficient. 1 Greenl. Ev.
§ 84, note. Renner v. Bank of Columbia, 9 Wheaton, 581.
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A verbal bargain may be proved by showing the substance of
what was said. In such case, the witness, if he do not recollect
the language used, may even say what he understood to be the
effect and resul of the conversation. Haton v. Rice, 8 N. H.
Rep. 878 ; Mazwell v. Warner, 11 N. H. Rep. 568.

The weight of authority appears to be in favor of the more
liberal rule ; and on general principles and grounds of conveni-
ence, we are lead to the same conclusion.

There must be

Judgment on the verdict.

MeLvin v. MARSHALL. kzﬁ@\
o 51

The declaration of a deceased person, made on the spot, is competent evidence
to prove an ancient boundary, when the person making the declaration had
the means of knowledge, and no interest to misrepresent.

‘Where a lost deed, executed in another State, was witnessed by John J. C.
Knowlton and J. P. Robinson, and it was proved that Knowlton often wrote
his name so that it might be read “John H. Knowlton ”; Held, that the record
of a deed between the same parties, witnessed by J. P. Robinson, and “ John
—— Knowlton,” with a character in the name of Knowlton, which appeared to
be an attempt of the recorder at a fie simile of an illegible initial or initials of
a middle name or names, was competent evidence of the lost deed.

TRESPASS, for breaking and entering the plaintiff’s close in
Hudson, in this county. The parties were owners of adjoining
lands, and the principal question on trial was, as o the boundary
line between them. .

The division line between the parties run northerly and south-
erly, the defendant owning the land on the westerly side of the
boundary line. The plaintiff claimed that a certain large pile of
stones was the south-easterly corner bound of the defendant’s
land, and the south-westerly bound of the tract belonging to the
plaintiff. There was also a small pile of stones about four rods
easterly of the large pile, and near a large rock, which was
claimed by the defendant as his south-easterly corner.




