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person,The provecalled to trial,awhat deceased witness atestified on former
requiredis not repeatto precise words;his it enoughis if he can state the

whole substance.

Trespass, for assault and Dr. Thomasbattery. Brown, who
had testified as a for thewitness on a former trial ofplaintiff,
this hadaction, ;died to his onprove trial,thatgiventestimony
the offeredplaintiff as aGeorge witness, who said heBarstow
could remember the whole substance of the deceased witness’

as he both on hisgave it, and crosstestimony, examina­principal
;tion but could itnot state all in the exact theusedwords by

defendantwitness. The to this evidence of Dr.objected Brown’s
because Mr. could not ittestimony, Barstow state in theexactly

used thewrords on the formerby witness trial. The Court ad­
mitted the evidence, to this andsubject instructedexception,
the to the of Dr.jury whole evidence outlay Brown’s of the

if Mr.case, had notthought Barstow stated thethey sub­whole
;of itstance but to consider it with the othercorrectly evidence

ifthem,before Mr.they hadthought stated theBarstow whole
itofsubstance correctly.

The returned a verdictjury for the the de-whichplaintiff,
fendant tomoved set aside.

Pierce and for theBarstow, plaintiff.

for the defendant.Gross,andT. SawyerCf.

all that theauthorities agreeJ. The of aPerlet, testimony
in abe evidence on trialdeceased givenmay subsequent,witness

incause; differ the raisedof the same but upon questionthey
that the -called tosome,it held incase,this being person prove

the must undertake to it allsaid,deceased repeatwhat witness
that ifexactness; it is sufficient he canothers,literal inwith

the are not that thesubstance.' We hasstate aware pointwhole
in thisbeen raised and State.settleddistinctly
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are numerous,The cases in not and none of themEngland
toin thewhich of suchvery early, questions relating admissibility

;have been discussed be inevidence, which tomay owing part
the fact that the trials on andof rulesnewpractice granting

;reserved,cases is of modern and in thecomparatively origin
ancient trials of the cause werepractice, samerepeated extremely

and in thatrare, still seem to be much coun­would less frequent
Rep.than Rex 622;us. 8try with v. Term. BrightWoodbray,

398.v. 1 Burr.Eynon,
Breckworth’s T. incase, Sir the170, whichRaymond, general

of such evidence conceded,to have beenadmissibility appears
C. J., dissented on nothough a is ofKelyng, special ground,

to theimportance present inquiry.
In Pike v. 1Crouch, Lord it is “IfRaymond, 730, said a

man was sworn as a at a former trial,witness and evidencegave
thedied,and matter that he at a formerdeposed trial, bemay

in evidence at another, who heard himanygiven by person swear
it at a former trial.” There is in theperhaps nothing language

that can behere used as of theregarded decisive present ques-
theBut courttion. when thatsay any who heardperson, the

the matter that hetestify, maywitness prove deposed, we can
undérstood that weresuppose theyhardly they laying down a

exact verbal ofrule an recital the former evidence, arequiring
so difficult as to be ainthing practically impossible vast majority

of cases.
In v. 2 P.Farewell, Williams,Coker 563, the question under

was,discussion whether an issue directed out of shouldChancery,
to another trial.•be sent A had oncewitness testifiedwho be-

died,had and this was one offore the the factsjury, onurged
“for a trial. The courtthe new Thesay,application testimony

the had on the former trialgivenwitness bemightwhich ingiven
between the same Here itagain parties.”evidence would seem

taken forhave been that theto hadgranted, who calledparty the
be able tobefore, would evidence ofgive hiscompetentwitness for-

mer which the court have assumedwould as mat-testimony, hardly
ifof the rule had beenter to a andcourse, supposed require degree
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thekind of it in the ofwhich beproof, partyseldom powerwould
to produce.

The the285,v. 4 Term. is whichKing authorityJoliffe, Rep.
has been relied on to the rule,strictsupport requir-principally

the of the evidence. That aliteral statement former wasing
rule to not be filed againstshow an information shouldcause, why

conduct in to atthe defendant for a trial Nisiregardimproper
the court was,Prius. The before affidavitsquestion whether

to off the ad-trial,on anused at Nisi Prius wereapplication put
in this rule todefendant onhearingmissible the the showagainst

inLordcause the information. Kenyon, delivering,against filing
“ Thesaid,is to evidencehis on that haveopinion point, reported
used in athe on a former be sub-trial,gavewhich witness may

he die in the as Ione, interim, agreedif remember wassequent
in ofon a trial at the instance Lord Palmer-bar,all handson

ston; Lordas the Palmerston’sgivebut who wished toperson,
to but couldcould undertake his words,notevidence, give merely

he isthem,the effect of There nothingto was rejected.”swear
theon arecase, considering.in the that bears weelse point

no to the admis­there asv. was questionIn The King Joliffe,
had ona deceased givenof the which witnesstestimonysibility

of thealluded to onebytrial. Thea former wassubject merely
brief and unsatis­illustration,the of and hisin way veryjudges
in an case,the on trial anonymousof rulingstatementfactory

of Lordthe former Palmerston waswhere testimony attempted
the for the rule stated.givenauthorityto be wasproved, only

the in case,arose that norare not informed how questionWe
of thenature fact to Lord hadthe which Palmerstonwhat was

testified.
Ennis v. Corn. Sum.Donnisthorne, 1789,trial of Ass.On the

to that the to re­is said have ruled oughtLord witnessKenyon
“ for the alone can of thewords,thecollect judgevery jury

” the; and to cited from his caseof haveeffect own wordswords
1 and noteDeborah, 231,Ev. (3}.The v.King Phillips,of

seenof we havetrial,of the onthree whichrulingsThese point
been referredthe loose statements that haveexceptno reports,

of, that giveare anycases awareEnglishare the weto, only
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countenance to the rule, a literal recital ofrequiring the testi-
thegiven deceasedmony by witness. We have met with no-

to that the rule has inthing show beenEngland inacquiesced
and in Theapplied inpractice. cases, thesubsequent which evi-

ofdence deceased haswitnesses been ratherwould leadproved,
us to infer the contrary.

In Doe 2v. Car. &Passingham, 440, a wasPayne, witness
to that a deceasedallowed prove on a trial tookwitness, which

before, hadplace thirty-two to ayears declaration madedeposed
theGwin relative toby of theLloyd, mother.legitimacy plaintiff’s

No is haveto been to the mannerquestion made as ofreported
evidence;the but itproving former is thatextremely improbable

after the aoflapse witness could to re­undertakethirty years
thepeat of the formerwords testimony.

In Todd v. The Earl 3Winchelsea, Car. & 387,Payne,of
the of the deceased witness from thetestimony was read notes of
a short-hand ofThe evidence the deceasedwriter. witness was
to the the insituation of rooms a house aprove will waswhere

and from its nature is notexecuted, have been brief andlikely
in its such as thecharacter, wouldsimple allow short-hand

to take the whole, literally.writer down
1Whitehead,The Car. & the67,In v.King evidencePayne,

examined trial,for the on a formerof a witness whoprosecution,
the Lorddied, notes,read from Chief Justice’shad since was by

It is difficult toquiteof the Court above. understandorder how
ifmade,been it understood thatan order could have weresuch

unless ofthe the deceasedwordsthe evidence incompetent,was
It is thethat trialstated. newpossibleexactlywerewitness

condition that this evidence shouldbeen granted uponhavemay
for the evidence isadmitted; groundbut no such receivingbe

the case.inreported
and respectablenot been adopted byhas approvedruleThe

itof the isevidence. contrary,on the law OnwritersEnglish
toand limited casesitsPhillips, applicationcriticised bysharply

and ofmaterial,the deceasedofthe witness werewordswhere
1the of Phillips,to his testimony.substancebelongedcourse

231.Ev.
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of the rule of law,instead down this asStarkie,And laying
in acase, and,instates the Lord Palmerston’srulingmerely

2 and noteon 280,its correctness. Starkie Ev.note, questions

00-

saidthe in it cannot hethis state of authorities England,On
rule deliberate decisionthere,that has been establishedany by

the deceasedthe exact ofwhich requiresor settled wordspractice,
beenhaveto In this the decisionsbe countryproved.witness

inthe strict ruleMassachusetts, adoptedIn wasconflicting.
inRichards, 18 Pick. and affirmed War­434,v.Commonwealth

6 as establish­Nichols, 261,Met. and must be consideredren v.
muchhowever,that State. The is,in of these casesed authority

inJ.,the Hubbard,ofby strong dissenting opinionweakened
Nichols.v.Warren

the formerhas been held in that ofIndiana,it the wordsSo
7 Blackf.Murdock,must be v.testimony proved. Ephraims

10.
In the theYork,New substance of former evidence would

of the earlierto have been in someseem considered as admissible
17; Kib­Jackson v. 2 v.cases. Johns.Bailey, Rep. White

11 Johns. 128.ling, Rep.
In v. 6 the evidence wasSelden, Cowen, 162, 165,Wilber

ofexactbecause the could not the wordswitness staterejected
evidence,the former and rule to been recog­this haveappears

in 12nized, raised,the notthough was v.point Crary Sprague,
41.Wendell, But the later of Clark 15Vorce, Wendell,case v.

the then unsettled195, shows that to be asquestion was regarded
“in York. that case IfIn the Chief JusticeNew nothingsays,

but an exact of the the witness,ofanswer transcript testimonywill
and all it all tes­words, words,his his will exclude such1in very

or cases,There are no a cautious andfew wheretimony. pru­
man thatdent will his notes of of a takenwitness,swear testimony

theat time, words,contain his and all hisdown very words.”
In it in the ofCircuit Court the UnitedPennsylvania, held,was

theon trial of 3 R.States, United States v. C. C.Wood, Wash.
that the be and in440, Lightnerexact words must so v.proved;

4 & 203. But a of de-Wike, Rawle, seriesSerg. subsequent
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Cornellincisions the rale thathave established State.contrary
;149Ib.& Rawle, ;10 16Green,v. 11Serg. Wyeth,Wolf v.

409;337;v. 11 Ib.Chess,Ib. Chess v. 17Watson Gilday,
6Moore v. & 51.Pearson, Watts Berg.

not beenhadIn on thisit theOhio, practice pointthatappears
State; in v.Wagersuniform of that butin the CourtCircuit

the liberal rale established.Ohio, 439,17 more wasDickey,
In to theit is sufficient that deceased witnessMaryland, prove

to facts,certain theswore words. Gar­proving precisewithout
rott v. 11 &Gill. Johns. 173.Johnson,

ofIt is to the substance the former testi­held sufficient prove
Vermont,in North Ala­Carolina,mony Virginia,New Jersey,

andbama, Hooker, Vermont, 658;17Mississippi. State v.
66;1 31;Sloan Caton Randolf,v. v. 5Somers, Lenox,Spencer,

;4603Ballenger Bames,v. Dev. Gildersleve v. 10Carraway,
1260;Ala. Steamboat, Howard,Smith v. Miss. 479.

The admits the substance of therule deceasedwhich witness’
inis 1 Greenleaf’s Ev. intestimony 165, andapproved Cowen§

& 441,Hill’s No. to 1note, Phil. and231,Ev. on the thewhole
of American to beweight appears inauthority decidedly favor

of that rule.
ruleThe an exact recital ofwhich all therequires usedwords

witness,the deceased has been defended on theby thatground
isthere in a to state hedanger witnessallowing what under-
to be the evidence;stands the substance of former that the jury
to hear the and theirought precise language, draw conclu-own

; that the tosions witness is inclined hisgive own impressions
and real ofinferences, instead of the substance the testimony.

An exact berecital, if it can is doubtlesshad, topreferable
statement of the So the thesubstance. ofany witnesstestimony

himself on the stand is far thanmore the most literalsatisfactory
of his former and if therepetition testimony; witness is andliving

can be theproduced, neither the substance nor exact ofwords what
he testified before can be The evidencereceived. is not admitted,

in the or in the because in itssubstance,whether words general
character it best;is the the in thebest, that,but because it is par-

instance,ticular the is able to It is evi-party produce. secondary
32*
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dence; thatand the best is lost. It is concededbecauseallowed
thein naturethe former not itsbetestimony may proved, though

of;evidence the proofbest and a strictnessis,question whether
toshall be is pro-which in most cases itrequired, impossiblequite

all that; ofduce for it is to insist amanifest that on literal repetition
ainthe thetestified,deceased would exclude evidencewitness

hastestimonyof instances. Where the formergreat majority
andor no cautiousextent,considerableanyany complication

it in thewould take it on toconscientious witness himself repeat
from that could possiblyexact or from notesmemory, anywords

encou-tobe a rule betaken. To hold so stringent likelywould
recitalexactand to anrash undertakerage unscrupulous witnesses

evidence,.andthe exclude the and statementof cautious guarded
aof of extreme of suchothers, conscious the difficultywho were

no more thetask, and venture to than substance. Itgivewould
at a undertake for adoubtful,is least whether witness who would

to as literal ofso not a recital thething difficult, say impossible,
deserve more credit than another,former wouldtestimony who

a statement of themore than substance.no Aattemptwould
orto conversation declaration,testifies a iswitness,'who which

is understood tobrief and some-simple, usuallynot throwvery
on his to ex-by professingof discredit wholething story, repeat

the 'allbecause substance is thesaid,all that that bestwasactly
retain; and to more leads to acan ordinarily attemptmemory

isthe towillingthat hisgowitness beyond know-suspicionjust
recollection.andledge

evidence of acases,In other where is conver-givenanalogous
a or aadmission, contract,verbal the contents ofsation, an writ-

held to beisthe substance sufficient.generallying,
notfor it is to withan indictment necessaryIn perjury, prove

of the Rex Meen­the defendant. v.exactness testimonyverbal
3 498.Car. &ton, Payne,

indeclarations a for mur-'The substance of dying prosecution
11v. The 424.State, Ohio,is sufficient.der Montgomery

is thelost,a deed or and exactother contentswritingSo where
the is sufficient. 1be substance Greenl.proved,cannot Ev.

9 581.Columbia, Wheaton,note. Renner v. Bank84,§ of
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ofA theverbal substancebe showingbargain may proved by
recollectif he do notsaid. thecase, witness,what was In such

be thethe tohe understoodevenused, whatlanguage saymay
8 H.effect N.and Eaton Rice,result of the conversation. v.

;378 Maxwell 11 H. 568.Rep. Warner,v. N. Rep.
The in of the moreof to be favorweight authority appears

;liberal rule and and ofon conveni-general groundsprinciples
ence, we are lead to the same conclusion.

There must be
on the vei'diot.Judgment

Marshall.v.Melvin

ismade on the evidencea deceasedThe declaration of spot, competentperson,
making thethe declaration hadwhenan ancient personto boundary,prove

toknowledge, and no interestthe misrepresent.means of
was Johnin witnessed J. C.executed another State, bya deed,lostWhere

and it that Knowlton oftenP. was wroteRobinson,and J.Knowlton proved
“read H. Knowlton that themight be John recordHeld,that it ”;his name so

“witnessed J. P. andsame JohnRobinson,a the byof deed between parties,
in the name of whicha character toKnowlton,with appeared-Knowlton,”

illegibleanat a simile of initial orrecorder initials ofan of thebe attempt fac
of the lost deed.was evidencea or names,middle name competent

tbeand close inforTrespass, breaking entering plaintiff’s
The ofthis were ownersinHudson, county. parties adjoining

as towas,trial theonand the question boundarylands, principal
them.betweenline

andrun south-division line the parties northerlyThe between
sideland on the of thedefendant the westerlythe owningerly,

that a certain oflarge pileline. claimedTheboundary plaintiff
of thecorner bound defendant’sthestones was south-easterly

toof the tract- thebelongingboundland, and the south-westerly
of about fourstones rodsalso a small pileThere wasplaintiff.
a rock,and nearof the whichlarge waseasterly large pile,

corner.claimed the defendant as his south-easterlyby


