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George, v.Adm’r. Bartlett.

the terms of aWhere contract are evidence of a custom is inadmissible toclear,
its effect.vary

on 7,000accountAssumpsit, for feet ofannexed, White
Pine Boards, at M. 91,00per$13

Slabs, 4,00A lot of

$95,00
introducedAt the trial aissue,theupon general witness was

exa-tohethe that was commissionerwho testifiedby plaintiff,
the the plain-mine the ofclaims of the creditors estateagainst

be administer-deceased,tiff’s J. decreed tointestate, Wadleigh,
claimainsolvent;ed as to himthe defendant presentedthat

thethe note for tenagainst dollars, signed byaestate, being
a ba-it that there wasintestate, to buthim,payable appearing
thattestifieddue to the it not Helance estate, allowed.was

then the administratorthere a formerbetweenwas conversation
the claimdefendant, in toregardtheWadleigh’sof andestate

indefendant, theof the estate the which defendant madeagainst
the them.agreementto Oncertain admissions relative between

hesaid,the had no recollection ofhis cross-examination witness
for tenthe defendant’s an account dollars thepresenting against

on the note,cast nor that he madeestate, nor that he made any
on the account.note orfiguresany

theThe defendant to athen witness pur-whichpapershowed
to :be an formaccount in thisported

1,1845.South Kingston, May
John Jacob P. ten dollars.Wadleigh, Bartlett,Dr. to
June-30, cash for 29.70boards,received by

On the back of certainthis figures.werepaper
no of thisThe he had recollection papertestified thatwitness

; that hethe like his hadnor of but lookedfigures, figuresthey
time,the at otherno recollection that he ever anysaw paper

•at He nohe had á cast other hador that made such time.any
on theof the referred norto,recollection occasionseeing paper

till hetime commencedat testifying.any
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then offered itdefendant- the in butevidence,The paper was
to and rejected.objected

toThe offered evidence that the de-tending prove,plaintiff
the intofendant to haul to mill and boards certainagreed saw

mill to the for service hedeceased, tobelonging which waslogs
;receive one third the after and that the defend-sawingof stuff

ant after the to take the intestate’s sharesawed,logs agreedwere
theof slabs and to him for them. The defendant claimedpay

that the retainedof the the slabs theusage mill, wereby by
millman as for andof his that thesawing, de-part compensation
ceased there such and offered evidence tousage,knew was that
effect. heldto,The evidence inadmissible.was objected

The for thefound a verdict thewhichplaintiff, defendantjury
to of the saidmoved set reasonaside, rulings.by

for theBacon,¿f* plaintiff.Wells

thefor defendant.French,

•J. The introduced theBelIi, witness by plaintiff was cross-
in the that heexamined, expectation, apparently, wouldrecollect

the account ten as adollars,of tobeing paper thepresented former
as theand of aadministrator, being subject conversation, in

it that thereadmitted,substantiallywhich werewas items of
claim the note for tendefendant,made the dollars and inte-by
rest, and the cash of dollars,payment though there awasten

the amount creditedif29.70, thecontroversy whethér de-by
hefendant, so much as to If thewas ought allow. witness had

the of the thethis,recollected aid evidenceby paper, would be
and material. But he did not so Hecompetent ad-recollect.

but did notthe like his,mitted recollectfigures appeared that
the or before. Onseen figureshe had ever whatpaper ground

did or these become admissible?then this figurespaper Not
to beare truthfulbecausethink, they shown memorandawe

ofwitness,the statements and admissionsmademade thebyby
in his and theywritten down while were freshpresence,parties,

; for if that betheyrecollection appeared,in his would compe-
*42
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of beartent; themselves,nor because ofthey, evidence any thing,
defendant.theas against

to that theevidence, tending or customprove by usageThe of
theretained as ofby millman,the slabs werethe mill his com-part

and that this tousage intestate,for was thesawing, knownpensation
in a casebe admissible therewhere nowas evidenceperhapsmight
theof contractnature theto the between orparties,as precise

debatefor as to theroom questionthere whether therewaswhere
theor contractcontract, whether to the mat-applieda specialwas

the custom. But here thereby fullregulated wasordinarilyters
aof contract to for a thirdspecial saw, ofproofand undisputed

This contract is of course to besawing.after construedstuffthe
terms,natural of thethe andto takeimport we theaccording

the materialinclude afterwhole Ifsawing.to theword stuff
intended, thinkhad been there areweboards, fewonly, persons

said thirdone of thenot have boards, whatjustwould theywho
the ofintended,it is theusageIf one thirdby will,meant. of

one third of themeans andboards,stuff thenothing more,the
tohave thatgone point.shouldevidence

the. of theof contract isstipulationsThis view confirmed be-
the evidence that the defendantby toquestion, agreedyond

intestate, toof the himplaintiff’s forpay hisand sharepurchase
it does not lie in thethe Now mouthof slabs. well of the de-

thesethat slabs theto ofrightwere theallegefendant aftermill,
them.to buythus agreeing

Judgment on the verdict.

Derrya., Pet’rs,& v.Watts & a.

highway,a afor new is not witness for theA competentpetitioner petitioners,
hearing the objectionbefore Road Commissioners. But thetheon must be

isthe or itmade when witness will be held to beoffered, waived.

afor ofin the andhighwaynew towns Lon-DerryPetition,

donderry.


