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Sceggell.v.Brown

tofollows,has been And tbe same rule asmade. necessarily
actions to the Theforbrought plaintifftrespasses property.

toin had nohimself,no of actionhaving compromiseright power
it;releasethe claim for or to andthe any adjustmenttrespass,

and notif madehim, such wouldcompleted,wereby actually
it;nor in affectthe the wayaction ofdischarge proprietary, any

considera-of could not furnishand, evidence,thecourse, anyupon
for the on.tion declaredpromise

There must therefore be
theJudgment defendant.for

Sceggell & a.v.Brown

made tbe Probatea deceased estate, by Court,decree of ofA person’spartition
—is void:

to tbe Court.1st. If there is no application

minors interested.are not forguardians2d. If appointed
and tbegiyen to tbe interested,is not tbe committee3d. If notice personsby

in tbeb-fact certified report.

in tbegiyen proceedings Probate Court.notice is not of tbe4tb. If

dated 23d,Theclausum. writ was JanuaryquareTrespass,

the 7th ofoncommitted January,for aand1847, trespasswas
thatnoticeissue, Sceg-the withgeneral1847. The plea was

and the otherthe locus inof quo,in commontenantwasgell
his &c.servants,defendants were

thein ofhad beenhe possessionthatThe proved,plaintiff
de-off to thethe shares setthe writ, beinginspecifiedpremises

their Johnfather,ofout of the estatesister,and afendant
sixfor the ordeceased, years.last fiveSceggell, jr.,

of theseiseddied,that said John Sceggell, jr.It appeared
fourdied,of leavingfour onechildren, whomleavingpremises,

of themade estate.before waschildren, partitionanyminor
issueda ofOctober, 1828,of waspartition15thOn the warrant
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divide the of JohnProbate, Sceggell,the of to estateby Judge
committee,theand madeheirs,his partition bywasjr., among

children; ac-of the and their return wastheduring minority
of Probate. the itthe Court recordsBy produced,cepted by

that or made to thedid not any application wasappear petition
warrant,to issue said or thatof Probate wereguardiansJudge

for the minor or that noticechildren, givenwasanyappointed
to the shouldinterested,the committee whenpartiesby they

noticeor that to of thegivenwasany anyproceed; party, pro-
the Probate Court.inceedings

claimed the severalThe shares of the defendant andplaintiff
madesister, virtue of levies tothereon,his which exceptionsby

Court,in the taken the did not be-taken, which, view bywere
material; madeand of to himself the exe-come conveyances by

creditors.cution
taken for the consent,A verdict was theplaintiff by which

fordefendant moved to set in theaside, defects title.plaintiff’s

Soils,and for theCarter plaintiff.

L. D. for theSawyer, defendant.

Bell, J. The him a toplaintiff’s rightpossession gives
this actionmaintain acannot betteragainst showany whoperson

title.
This is thebyanswered defendant’s he oneevidence, that was
theof co-heirs deceased,of John died seisedSceggell, whojr.,
thisof before undi-1828; as entitled to anand, such,property

sharevided of the premises.
that,The to show,toplaintiff this, designedreplies by proof

the di-after his real estatedecease of John wasSceggell, jr.,
andProbate,vided Court ofhis heirs a decree of theamong by

the shares ofthe described in the set off aspremises writ were
;the defendant shares haveand another co-heir and that those

to himcome of him from the exe-virtue levies and deeds toby
cution creditors.

defendantThe denies the of the as aswellvalidity partition,
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of the in hislevies. If must faileither is thehad, plaintiff
action.

itsThe Court of Prohate a andrecord, proceed­is Court of
within its are andings binding uponvalidlegitimate province

re­all until areinterested in the estate, regularlyparties they
cannot be impeachedversed to this Court.upon appeal They

ofand but the mode proceedingincidentally collaterally; only by
revision,the suchfor the ofprovided by (Bry­law express purpose

6 hasant v. the CourtAllen, N. H. jurisdic­116,)Rep. provided
thetion ofthe of and it has limitsand the withincase, keptparties,

of its in the manner law.byprovidedjurisdiction, by proceeding
it Court,But is an inferior the rendersand of jurisdictionwant

;its and the defectvoid be shownproceedings collaterally.may
v. the CourtRussell 14 N. H. 155. The ofPerry, authority

the real ofof Probate in relation to the of estatesdivision per­
in itscourse,deceased is and of limitedis,sons purely statutory,

and and in all the of its theextent, byobjects steps proceedings,
ofin this to the thatcase,statutes. The proceedingsobjections

Court, over thenot to the general jurisdiction subject-­apply
to course of theor over the but thematter, persons, proceedings.

a modeAnd it is that if the statuteclear, particularprescribes
a course at varianceof and the Court withproceeding, adopt

are itsthat so without ille­thelimited, jurisdiction,proceedings
4 N. H. 60.and S-,void. H- v.gal

to theirthe ownregulateAll must authoritycourts possess
extent; itandcourse to some wouldof or practice,proceeding,

arein a casethebe that givenordinarily proceedingspresumed,
beand nocourse,in wouldto their usual questionconformity

in way, exceptentertained in to such proceedings anyregard
the has disre-that Courtitunlessupon appearswhereappeal,

the or.of the statutesthe upon subject,garded express provisions
the the commonessential doctrines of law.

1830,H. ed.Laws, 342,N. p.2,1822,The statute of July
Probate.the Court of Itconfers this28, uponjurisdiction$

“ made to&c., shall, uponThe applicationthat judge,provides,
to bewidow, &c., assigned,ofthe anycause dowertherefor,him

&c.,oath, beingreturn,)&c., (whosecommittee, uponaby
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and tbe due notice beenaccepted havingallowed by judge,
the beby committee to the shall valid.given interested,parties

And in like the said cause the share ofmanner, mayjudge any
ordevisee to in same mannerheir, be set and the&c., off, may

cause, &c., the real be divided the deviseesestate, amongto&c.,
heirs,or &c., to interests. Andtheir noaccording respective

warrant for the beestate, issued,division of real shall&c.,any
until guardians &c.,shall have been over the minors,appointed
interested.

&c.,committee, notice to allEvery reasonable(shall) give
parties interested, &c.,their guardians, when willthey proceed,
&c., and, in their shall that donecertify have so.”report, they

I. the terms of the theBy statute, Court couldexpress pro­
ceed It is saidonly in theupon case, that it didapplication.
not that thereappear was deany application. But non appa­

etrentibus de non existentibus, eadem est ratio. The proceed­
in the Court of Probate canings be proved itsonly by records.

Probate 8 H.v. N. 309.Judge Briggs, ParolRep. evi­of
andence of upon theapplication, which theofvalidity wholepro­

received;cannot be and itceeding depends, must therefore be
taken nothat such record exists. The transaction is too recent to

a of an such aspresumption application,allow bemight proper,
so ancient,a transaction is towhere as have frompassed living

or arethe confirmedmemory, proceedings by long acquiescence.
N. 510;v. 5 H.Carr, Wallace,v.Rep.Thompson Campbell

12 H. 362. No ofN. shortRep. period hasyearstwenty yet
been held sufficient suchto justify presumption.

of must theII. The guardians ofappointment precede issuing
if are the casewarrant, interested,the there minors as was here.

It that this done. The warrant, then,is not shown was issued in
itand under circumstances in whicha was and ex-case, clearly

the law.prohibitedpressly by
doesThe return the committee notof show thatIII. they

interested. Such isto all noticenotice re-gave parties clearly
theit certified committee inand must be theirbyquired, report.

The ofbe theby parol. validityIt cannot shown decree ac-
the the terms of thedepends, expressreport, by statute,cepting

that notice given.the fact such has beenupon
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is ofIt a first justice,IY. principle everywhere recognized,
or thedecree,that no affecting ofjudgment rights any person,

his be shallconcluded,and which be renderedrights may everby
to. of thenotice him There is here noproceeding.without evi-

defendant,the ofdence of notice to this inany proceeding, any
of theit, neither before nor after itsissued, return,warrantstage

nor the committee. Such a theis,proceedingby principlesby
merethe common alaw,of nullity.

It admits of a that a decree founded auponhardly question,
be noticeof a committee if novoid, wasmerelywouldreport

of the time such be takenand when wouldgiven place report
allinto to interested. v. Shack­consideration, Frenchparties

H. 143.ford, 5 N. Rep.
theIt to consider otheris theunnecessary raised inquestions

the void,because and the ofcase, merelywaspartition rights
not in affectedthe defendant any waywere it. still re-by He

in a and a1828,he co-heir co-tenantmains, as was of the whole
father,of his and one tenant inestate commonreal cannot main-

co-tenant.hisagainsttain trespass
setVerdict aside.


