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Lisbon v. Bath.

If a andoes not insist a which he is ful-to ofparty upon exception deposition,
at the first it be andwill deemed to be he cannot takely aware, trial, waived,

advantage of it afterward.

A againstverdict will be isnot set aside as the evidencewhen circum-evidence,
conflicting,stantial and so that conclusions be drawndifferent may fairly by

different persons.

forAssumpsit, furnished the tosupplies by plaintiffs Bailey
and hisClough to their settlement in Bath.wife, havealleged

inclusive;The from 1825 to 1882pauper gener-was taxed
for one or and in 1831two some other and forally stock,cows

one and onecow, cattle,two Sherburn Lang wasyoung sheep.
collector for and for in1830, the his tax that yearpauper paid
full.

To ne-establish the settlement of in itBath,the waspauper
to that his 1831 hadcessary shew taxes for the been paidyear

him.by There assessed him that a ministeragainstwas year,
tax of Itit wascents,fifty-one illegal.which agreedwas was
also admitted his;that he and that all oth-his taxpaid highway
er taxes him,for that to $3.03,year, amounting paid bywere

three thatthe the taxes ofexcept cents, and question respecting
VOL. XXIII. i
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of three cents thethis balance paidwas bywas whetheryear
pauper.

the forSutherland,Mr.It that whoseappeared clergyman
directions 'in that andassessed,tax gavethe ministerbenefit was

and to enforcethe notcollector,to selectmenin years,previous
tothat whoagainst unwilling pay,collection of tax wereanythe

in in otherthat andthat instructions followedand these were

years.
in 1846, $62.00,the defendantsthat paidIt also appeared

relief of and madefor the Clough,Bailey1847, $65.00,inand
claim over.no

of three cents,the this balancethat paidpauperTo prove
ofthe Clough,introduced whodeposition Baileythe plaintiffs

in but could notBath,that he residedsubstance,intestified,
Bath;He taxes in Sher-came there.he paidtell the year

heBath one of theof taxes incolector yearsLangburn was
the im-hadnot tellhe couldbut whichthere, year;lived

a ministerin that hadhis taxes Langhe year.paidpression
recollect thedid notdeclinedhe paying;tax witnesswhich

where;or he nor nortaxes,of the wheth-j>aid;whatamount
more than one The thoughtcollector witnessyear.er Lang was

other Didto no tothe Lang; any person.whole parthe paid
selectmen; re-abated thethat his taxes byrecollect werenot

one be-his voting year,aboutathere was difficultycollected
not tell thebut couldabated, year;taxes werehiscause

the taxesthanmoreto Lang definitelythe tax paidrecollected
inof; histalkedit has witness wasbeenbecauseotherof years,

hadhis poor;health bad and veryhis memoryeightieth year;
madetestified,he thatlast beforenighton theattack Sundayan

his fleshthe house. It benumbedaboutfor him todifficult getit
and lungs.hisaffected speechand

as follows:and wasanswerinterrogatoryThe second
Bath,intime residedthe youtaxes duringDid youryou pay

; if so por-there and whattime livedof theor youportionany
taxes; Sher-and wasdidandtion, years you pay yourwhat

resid-orof taxes while youcollector yearsbum Lang any year
orfor thedid him taxesthere; yearand if so,ed you yourpay

?collectorthat he wasyears
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-—Ans. IThat am I could not I Icertain, answer. know
thehave in the of Bath. collector came,taxes town Whenpaid

I not,if had the I the and if I had Itax, waitedmoney paid
I it. I thattill do remember Sherburn coEecforgot Lang was

in Iof taxes Bath one I there. do not rem'em-livedyear while
hisber collector more than one norbeing whatany year, year

he collector. I I the afterwas havesupposed impression,
the time that has that I thatthe tax aselapsed, paid regu-year

as one in town.larly any
At the time of the todefendants the secondcaption objected

in this as and the ob-interrogatory deposition leading, renewed
theon trial. This thejection including todeposition, answer

the second on the former trial ofwas read thisinterrogatory,
cause. The defendants to this on the formerexcepted question
trial, but furnishedthis not to the court after theexception was

defendants,asverdict, reliedthose the to setamong upon by
the verdict,aside and not in thewas sent to the courtsuperior

case transferred on that trial. The defendants also toexcepted
this theanswer, because did not from recollec-witness testify
tion. The admitted to theseanswer was subject exceptions.-

Darius son of the for theaClough, plaintiffs,pauper, witness
“as in thetestified I lived father fall andfollows: with my win-

of 1881.ter Mr. the collector,Sherburn cameLang, there
a tax andfather,for said he had not hisagainst my tax bill with
; he said he had inhim business the andneighborhood thought

turn tax;he aside and his that hegetwould the taxsaw list a
before, and it notdays be much differencefew would from three

; ;not cents difference threedollars ormany cents differ-two
He the tax;over minister fatherence. talked my mentioned

itminister and saidtax,the be hard for him towould it, aspay
orhad not the means of thehe privilege attending meeting.

Mr.said had him theMr. Sutherland toLang dis-given agency
tothe minister tax such as unable topersons werecharge pay.

aside andthen took father him three dollars toI my gave pay
tax; and father the Mr. andgavethe to Mr.Lang,my money

said he or cross out the orLang discharge tax,would something
effect;to that and itsaid not be much difference eitherwould
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hethree He did not could tellfrom dollars. whetherway say
Heit be. did not aboutanything payingwhich wouldway say

the if itless,if the tax or for differenceback callingwere were
more.”

the a for thecollector, defendants,Sherburn Lang, witness
that attestified the time the three dollars onwere paidwhen

he made no to the balance or seetaxes, agreement payClough’s
it he and credited the three dollarsthat received gener-paid;

balance;as to thetaxes,on Clough’s agreementwithoutally any
more;no that atthat the three dollars and thehe paid only,

thetime of the of three there adollars, conversa-payment was
;the taxtion minister that asked much theCloughabout how

said he to an order for thatwas,minister tax and getwould try
he had settled theHe further that withtestified fullypart.

the himyear;the taxes that that chargedfor of town withtown
abatements; hethe that couldamount,the and deductedwhole

tax; thaton Clough’snot tell there abatementanywaswhether
that Theon defendantshe had no recollection point.particular

the abatement order:introduced following
“ Feb. 24,1844.

Bath:the TreasurerTo of
1881,of dollars andSherburn collector twelveLang,Allow
theall abatements onthe amount of his taxcents, beingeighty
this date.ofand settlementbill, agreementby

(Signed,)

no to this sum ofThere evidence shew how waswas $12.80
thisThe selectmen order aresignedmade who still livingup.'

at Bath.
clerk of the defend-Bath, a forPatterson, witnessMr. town

a of Bath and in1831,that he selectman inants, testified was
that Mr. hadhe and Hutchins madeseveral subsequent years;

■not find order or otherand couldsearch, mutinganythoi’ough
theof foron the taxthat an abatement Clough yearshewed

taxesas the1831; selectman,that in his particularpractice
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in order,abated the abatement but thatwere specified general
onabatement orders had sometimes been like that madegiven

the tosettlement 1844. No order24,with Lang, February
abate for the thattaxes stated1831 wasyear produced, except
above.

There no onwas evidence that the calledcollector afterwards
thisfor balance three tax.cents,of or for the ministerOlough

The found a verdict for the which the defend-jury plaintiffs,
toants moved set for the ofaside, the court admittingruling

the to the second inanswer Clough’sinterrogatory Bailey depo-
sition, and because the verdict thean onfinding agreement

of to the tax ofpart Lang and the1831, of samepay payment
him evidence.by againstwas

0. R. Morrison and Sibbard for the defendants.
1. The second in the of isquestion deposition Bailey Clough

It notleading. the in relation tosuggests only whichsubject,
the witness desiredwas to heanswer, but also what answer was

to 481;desired 1 Greenl. Ev., Eldridge,give. v.Williams
1 Hill’s 249.Y.,)(N. Rep.,

2. The is the andinferred,answer merely what witness
henot what recollected. 1 Greenl. 483.Ev.,

3. The of Darius thetestimony Clough, plain-whichupon
tiff relied to an balance ofof to theprove agreement Lang pay

“notax,the has such A to. ortendency. dischargepromise
out tax,”the is not a to the three cents,cross pay whichpromise

Theremained statedunpaid. Langwitness whathaving promise
the hedid should not be to thatmake, jury presume,allowed

made another. The facts have not been changed what ap-from
at trial.the formerpeared
The did not that the tax not4. wasshow,plaintiffs Clough

and there for aabatements,in the so noincluded groundwas
ofthe amountthat the collector toobligedwas paypresumption

in his the selectmen.the balance settlement with
se-the amount theThe collectors5. withbeing charged by

If thusnot a of the tax.lectmen, be charged,paymentwould
thatif is nohim,and the there evidencecharge was allowed by



GRAFTON,6
v. Bath.Lisbon

under theIf,acted as the ofagentin this settlement he Clough.
he to the the amounthim,tocircumstances testified paid townby

it to ex­abated,of the had not been donetaxes,all waswhich
anottown,himself his to the and pay­onerate from wasliability

the for and in those whomment of taxes behalf of theagainst
didtaxes had been assessed. he thewhat withNotwithstanding

tax,ofhe have theselectmen, collected whichmight whole every
for thehim. is not tohad not been to It enough plaintiffspaid

hebalance,the and thatthat to wasprove Lang promised pay
inamount of it his settlementto theobligedafterwards allow

theno for prom­the selectmen. There considerationwith was
Theise, he no it. plain­and under towas obligation perform

to thetiffs must theshew, not that townLang allowedonly
to andact,amount of the he intendedtax, so,but that in doing

evidence,did the so farfor and in behalf of andact, Clough;
as it this fact. v.essential Wallkillproves disprovesanything,

14 Johns. 88.Mannaking, Rep.,
6. If there theis evidence to sustain plaintiffs’tendingany

ease, still the isverdict should be because itaside, decidedlyset
12 H.the N.against of evidence. Wendell v.weight Safford,

Rep., 178.

NT.A. Bellows and Band for the plaintiffs.
1. The old andis not The wasquestion leading. witness

infirm and his it to di-clear,-mind not and necessarywasvery
rect hishis to theattention about wastestimonywhichpoint
needed. It to indone his mind his residencewas callingby

thatthe the factBath, there,of taxes and Langpayment
all there nocollector, facts,was about which wasacknowledged
and if he his taxeshe then of,wascontroversy: enquired paid

towhile understand beLang was collector. This we do not
since do to beit does not the as it mustleading, answer,suggest

Phil.,1 1123;Stark. and materialleading. Ev., upon points.
Ev., 268. hisis,The-whole taxeshewhethercontroversy paid

collector;when he ofand as beLang enquiredwas wellmight
in that form, as his in 1831.to be asked he taxeswhether paid
It is manifest he tax-that he could not state the that paidyears
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but couldes, a distinct account of occurredgive what when
The then,collector. noLang was furtherquestion we wentsay,

thethan condition of the witness,was andproper,.considering
the of his mind to the of 2leadingnecessity subject enquiry.
Stark. 125-6. Auro 1Ev., v. Petroni, Stark. 100. InRep.,

3Sadler v. U. itMurrah, How., 195, S. was(5 Dig., 984,)
held that a be if he aasked,witness atmight publicwas notary
a ;certain time and if he a andbill notice,place protested gave
&c.; and if in manner, &c.so, what

far shall be is to aallowed,Again, leading greathow questions
;extent the discretion of the the causetideswithin whojudge

for he can understand the occasion for them. v.only People
J.; 13Mathes, Wend., 247, Jones,4 Donnell Ala.v.Marcy,

490. In this case the discretion exercised,Rep., was properly
for it is the led.clear that notwitness was

2. The in he had an thatis, substance, that impressionanswer
“he that It I andread,his tax is to bepaid year. supposed,

I had the &c. It is for the to hewhetherjuryimpression,” say
itintends to or and be un-state an wellmemory, mayinference

“of the fact. Onderstood to a statement of hisbe impression
if he has recol-to aany testify, anywhich witnesssubject may

hisit, as it lies in mem-lection at all of the hefact, expressmay
1 Greenl. Ev.,of the judge.”willory, jury §440.which

the defendants are precludedTo both these nowobjections,
thesuch to manner ofno exceptionfrom becausetaking exception,

manner of histhe ev­witness, statinga or to witness’examining
to be al­evidence, oughtif it amount toidence, even secondary

andtrial,read on a former nohas beenafter alowed, deposition
8 N.Wood, H.Burnham v.taken or insisted upon.exceptions

337; 441; v. Row­Rep., Jones, Rep., Moody13 Pick.v.Coffin
Pick. 490.17ell, Rep.,

the admissions oftimeofErom the and4 and 5. lapse
there, by supportinghishad settlementBath that the pauper

settlement.he had suchthatto findthe are authorizedhim, jury
on thisand328,H.12 N. Rep.,v. Springfield,Hopkinton

for sevenhis taxesthat all yearsfindalone, mighttheyground
for 1831taxthefind that wholemightbeen So theyhad paid.
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;three had as did findcents,the been thatincluding paid they
So,1880 had been if no evidence ofthe tax of directpaid.

tax had thethe of the of 1831 been offered, mightjurypayment
found it The direct evidence,nevertheless have whichpaid.

is not to be as that saidoffered allregarded wasnecessarilywas
the if toand done as we about construe awere writtenby parties,
It be certaininstrument. looked aswellmay upon establishing

an the the to beof restarrangement by parties, leavingpoints
na-to from thethe inferences besuppled naturally drawnby

ofture of the aided of and the admissionstime,case, lapseby
knewthis,the defendants. The of the issubstance Langproof

three he notdollars,the tax about could tel twowhetherwas
dolars,to take threemore,or three cents or less. He agreed

heis,the tax. fair constructionand or cross out Thedischarge
makeHe toto the excess or the waskeep pay deficiency.was

Itthat could bean effectual anddischarge, only by payment.
;the he if it notit,then to tax hashis waspaidwas duty pay
it It isand there is no evidence abated.abated, was proved

Thethat of abatement to found.there is no evidence such be
themade the afteradmission was the makingtownby shortly

athe It is not there should beorder for abatement. necessary
didtax;to the it is if hecontract enoughbinding by Lang pay

it theat pauper’s request.pay
178,6. v. 12 N. H. the courtIn Wendell Safford, Rep.,

“to set aside a it de­that it is their verdict iswhendutysay
“itevidence,”of but also thesaid,the isweightagainstcidedly

the foundrule under such circumstances verdict onceis,general
it is the and toThe aside exception, oughtshall stand. setting

andoccurrence,”an of rare and almostexception singularbe
think,v. is,case of decidedlythe Wendell wewhole Safford

Forof the defendants’ athe thoughweight exception.against
thecourt,than this for the interference of the ver­clearer case

2aside. Tid. Prac. 908.not setdict was

to one of theAJ. witnesses wasplaintiffs’questionBell,

the at the trial into as at and againleading, caption,objected
theof The verdict de-againstthe court compaonpleas. being
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lie onfurnished note of thefendant, exceptions,a which'he bas-
his motion for a and did not include thistrial,ed new exception,

it. isnor in insist If a silent at theany partyway upon taking
of a an is or an in-whendeposition, objectionable question put,

;is or if he is silent,admissible such aanswer whengiven dep-
to aosition is offered as it is well settled that the ex-proof jury,

can It ;never be taken is andception afterward. waived once
it is forever.waived, gone

atIn this case the taken the the defend-trial,exception being
and it thenit,ant have insisted upon would havemight probably

the other to thetransferred courtquestionsbeen with superior
But he did nob insist norand decided. ask that theit,upon

itrelative to be transferred. think thismight We aquestion
of the for a is but awaiver orexception, neglectwaiver design-

ato insist of amatter,ed omission which takeupon party may
it beat the time to so itought done,when that mustadvantage,

as a to the other to revive and insist ittrap party uponoperate
kind in theIf a of evidence isdefect season-anyafterwards.

and insisted the in mosthas, anurged upon, cases,partyably
evidence,to retake or his and thussupplyopportunity remedy

The silence of his defeats andthe opponent preventsdifficulty.
to do and it is unreasonable that a manthis,effort shouldany

he beof a defect deemed thustake which indi-advantage may
to have occasioned.rectly

to the that heanswer,witness’ did notThe objection testify
not seem to us to bedoesrecollection, well founded infrom fact.

“the force of theofexact Ianalysis expression,A havevery
that it does notthe shows recol-necessarily implyimpression,”

bebut such matter of inference.lection, may Butimpression
to be usedthis andunderstand expression familiarly colloqui-we

“ I anthis,to have indistinctas recollection.”equivalentally
used in sense,it is this notbythink ordinarily personsWe well

their modes ofor attentive to and isspeech,educated ordinari-
If a thisunderstood every body. party supposesso by phrasely

sense itwitness,a different the is himis used forbywith to
;factthe theis, by courtproper inquirieshow otherwiseshow
asit,the understand ourwithsuppose jury knowledgemay well

YOL. XXIII. 2
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nse of the words,of the common the towe havesuppose witness
meant. This atwaived, the of theobjection was taking deposi-

it.tion the to to If tbe bad thenneglect objectby objection
tbemade,been bave then allmight removed doubtplaintiff by

In bisfurther to one of tbequestions. answer questions pro-
tbedefendants,tbe bisgiveswitnessby probableposed meaning

“ I recollect tbeanswer,in tbe former tax to morepaid Lang
than tbe of othertaxes &e. It seemyears,” woulddefinitely

taken at tbe trialthat tbe tbe as it is inground by plaintiff, now
thethat tax in facttbe wholewas was tbeargument, paid by

uncertainin this tbe collector tbewhether taxwaspauper way,
little underlittle a three and bedollars,a said ifwas over.or

bethree dollars ortbe crossdischargewould wouldpauper pay
tax; effect,that in and that iftbe and substance tbeout was

him;be tbe balance forthree dollarstax over would paywas
tbetbe residue of tax,and tbe collector over bepaidthat when

be had to do. Tbeas evidencebalance, agreedthis littlepaid
tbetaken in connection thatthis with proof,upon point,bearing

tbenot and transactionafter,tbe bad whilelongdefendants was
for as atbe badpersonrelieved two whorecent, pauper years,

sufficient to tbeBath,in was clearly justify jurybis settlement
them to beif that seemed to tbe fairto be so,tbe factfindingin

tbe balance of tbe in tbeevidence, probabilitiestbeofresult
case.

of an erroneous orcaseand wrong-that clear apparentnotIt is
itcourt to set aside astbe againstcalls uponwhichful verdict

tbe tbeif question upon precisetbe contrary,onevidence; but,
bad arisen tbe collector andcasethis betweeningivenevidence

tbetbe former to enforce collec-an attempt byupontbe pauper,
but one re-bave beenthere wouldbalance, probablytbetion of

that tax Tbe: tbemind was paid.namely,in body’ssult any
mere-as tbe evidence,a againstaside verdictnot setcourt will

of tbe evidence,an examinationmight, upontheybecausely
;tbethat foundfrom jurydifferent bya resultatarrivedhave

oftbethis credibilityon whereground,it asidesetnor theywill
to andmade,are beconsidered, presumptionsto beiswitnesses

tbetbe nature of evidence'drawn; andto be whereinferences
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is that differentsucb, havepersons might differentreasonably
it. v. 12Wendell N. H.impressions concerning Safford,

171.Rep.,
on theJudgment Verdict.

Morrison v. Woolson.

defendant,The survivingwho partnerwas sued as in the firm Gardner &of
Woolson, pleaded that, here,residing he his petitionmade to the district
court in this for bankrupt act,State the benefit of the and proceedingssuch

thereuponwere bankrupt,had hethat was decreed a and the court decreed
that dischargedhe should be from partnership,all the debts of the that were
due petition.when he filed his

Held, rejoinder,on objectiondemurrer to the pleathat was valid to theit no that
it stated the defendant bankrupt,to have been but did notdecreed a state that

bankrupthe was decreed a partner, partneras that his was also decreedor a
bankrupt.

pleaThat as the jurisdiction,shewed and to havethe district court to hadhave
proceeded petitionon discharge, stepstiro the intermediateto decree the all
would, demurrer, regularlyon presumedthis have been taken.be to

pleaThat legalthe in mightthis case understood state the effect of thebe to
pleaded,decree pleading dischargeand the sufiicient.that this method of was
pleaThat the by replication,in this case was not avoided a which stated that

prior residing district,to petition partner,the defendant’s his in another filed
petition in propera the of that district the the bankruptcourt for benefit of

act, partner, proceededas and the in that districtcourt to declare him a
bankrupt appoint assignee property.and an of his

plea discharge bya bankruptcy alleges plaintiff’sIf of indecree that the de-
owingmands the time when the petition,were due and defendant filed hisat

stating legal theywithout the provableit is sufficient conclusion that were
under the commission.

:Debt. The contained three countsdeclaration
to defendant and one1. For sold and thedeliveredgoods

the defendant asGardner, survives,Thomas J. whom partners
&ofunder the Gardner Woolson.style

firm.2. thehad and received samebyMoney


