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defendant,The survivingwho partnerwas sued as in the firm Gardner &of
Woolson, pleaded that, here,residing he his petitionmade to the district
court in this for bankrupt act,State the benefit of the and proceedingssuch

thereuponwere bankrupt,had hethat was decreed a and the court decreed
that dischargedhe should be from partnership,all the debts of the that were
due petition.when he filed his

Held, rejoinder,on objectiondemurrer to the pleathat was valid to theit no that
it stated the defendant bankrupt,to have been but did notdecreed a state that

bankrupthe was decreed a partner, partneras that his was also decreedor a
bankrupt.

pleaThat as the jurisdiction,shewed and to havethe district court to hadhave
proceeded petitionon discharge, stepstiro the intermediateto decree the all
would, demurrer, regularlyon presumedthis have been taken.be to

pleaThat legalthe in mightthis case understood state the effect of thebe to
pleaded,decree pleading dischargeand the sufiicient.that this method of was
pleaThat the by replication,in this case was not avoided a which stated that

prior residing district,to petition partner,the defendant’s his in another filed
petition in propera the of that district the the bankruptcourt for benefit of

act, partner, proceededas and the in that districtcourt to declare him a
bankrupt appoint assignee property.and an of his

plea discharge bya bankruptcy alleges plaintiff’sIf of indecree that the de-
owingmands the time when the petition,were due and defendant filed hisat

stating legal theywithout the provableit is sufficient conclusion that were
under the commission.

:Debt. The contained three countsdeclaration
to defendant and one1. For sold and thedeliveredgoods

the defendant asGardner, survives,Thomas J. whom partners
&ofunder the Gardner Woolson.style

firm.2. thehad and received samebyMoney
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thethe,B. a plaintiff againstrecoveredUpon judgment by
indefendant his own right.

debetnilTo the first and second the defendantcounts- pleaded
these,onare raisedand the statute of limitations. No questions

pleas.
furtherthe first the defendant pleadedand second countsTo

“ if suchthat the of action,said causes anysevei’al supposed
ofthe as a memberthere debts defendantwere,” were owing by

De-ofsaid firm of & on theWoolson,Gardner twenty-first day
then andbeingand that thecember, 1842, defendant,on day

State,ever since a of Littleton in this ap-citizen and resident
offor the districtto the district court of the United Statesplied

the ben-verified his foroath,bypetition,New-ITampshire,byhis
theand as a member ofefit in his andright capacityprivate

act;firm of & of the andWoolson, thereuponGardner bankrupt
a decreesuch had that said was bydefendantwereproceedings

the ofof said court a and on daydeclared twentiethbankrupt,
court that the defendantDecember, 1843, it decreed saidwas by

ashe of from all his debts him aandfully bydischarged owing
member of the & at time of thefirm of Gardner theWoolson

of hispresentation petition.”
thepleadedthe third court the that debtTo defendant was

December, and,him 1842,on the ofowing twenty-first dayby
histhen madehe petitiona resident inbeing New-Hampshire,

the andact,of onfor the benefitcourt, bankruptto the district
nodischarged;December, 1843, makingof wasthe twenty-first

of themention partnership.
theinthese of discharge bankruptcy plain-To each of pleas

tiffs severally:rejfiied,
inthe defendants’ petitionofto theThat prior presenting

J.1842,of Thomas Gard-on the fifteenth day April,bankruptcy
a residentWoolson,&in the firm of Gardner wasner, partner

theinPensacola,citizen of in Escambia county, territoryand
of the firmof business wasthat theFlorida,of principal place

court ofto thePensacola; and that he there superiorat applied
theoath, forhishis verified byEscambia petition,county by

a of theand as memberandbenefit in his rightprivate capacity
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((And& the act.firm of ofWoolson,Gardner there-bankrupt
had that toafterwards,such onwit:upon proceedings were the

1842,fourteenth of said Gardner awas decreeMay, by ofday
said court declared a andbankruptsuperior duly afterwards, to

on thewit: same W.Williamday, Kelley, Esquire, was saidby
court the said Gardner’ssuperior duly appointed assignee, and

this the are toplaintiffs ready verify.”
To these the defendantreplications rejoined, that theseverally,

dissolvedwas Gardner andpartnership petitioned,when sundry
other matters.

The demurred to theplaintiffs rejoinders, assigning duplicity
and other of demurrer.several causes

The in the case arise theon demurrer.questions

O. R. theMorrison for plaintiffs.
If the defendant’s of inplea discharge tobankruptcy, pleaded

the first and second that thecounts, district court inshews this
had to Mm from theState debtjurisdiction discharge of Gard-

ner & then theWoolson, that the territorialreplication shows
had,court in Florida on Gardner’s petition, jurisdiction adequate

;fromto Ms the debts of that firm thedischarge for allegations
in the and so far as relates to this areplea replication, question,

mutatissame,the mutandis.precisely
to the ofA Gardneradequate discharge fromjurisdiction the

&of Gardner included adebts Woolson necessarily jurisdiction
the firm. Thethe assets of to distributepowerover the assets

fromthe to the debts mustdischarge existand power together
or not at all.tribunal,same The courtin the wMch agrants
to make ais distribution. If theredischarge, required is no

there is none to adistribute,to certificate.grant In or-power
there must be aa distribution over theto assets.jurisdictionder

each be released from themight fully debtspartnerOtherwise
tribunals,different neither ofthe firm which hadof topowerby

the firm thethe of creditors.amongdivide property
Gardner’scourt,The Florida obtainedupon petition, having

the assets of the firm thebefore defendantover ap-jurisdiction
court the notdistrict latter hadhere,to the jurisdic-anyplied
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tion such and itover because had not overproperty, jurisdiction
had no to the fromit, defendant the debtsdischargejurisdiction

Theof the of the Florida courtcompany. jurisdiction having
once attached exclusive. thewas necessarily Consequently, plea

the and second counts isto first avoided theby replication.
A similar course of that the to the thirdargument shows plea

count is also avoided the replication.by
For a to a fromjurisdiction adequate discharge partnership

notdebts must include a theonly jurisdiction over partnership
but also theover estate of each forproperty, separate partner;

in case is athere of individualsurplus over individualproperty
it bedebts, is to divided the creditors ofamong the partnership;

and so the to administer individual auponpower withproperty
toview this distribution must exist in that tribunal dis-which

debts.suchcharges
the sectionfourteenth that theAccordingly, provides whether

order the isact madecontemplated the of theby upon petition
“one allor of them the andpartners stockany joint property

of the and also all the eachestate of of thecompany separate
—be takenshall all the creditors of thepartners andcompany

the creditors of shalleach be toallowedseparate partner prove
their debts.” estateEach is first to bear itsrespective own

is then to be otherdebts, and to thesurplus class ofany applied
“ the certificate shall bedebts, and or re-of'discharge granted

asfused to each the same or to bewould if thepartner, ought
had been him alone act.”under thisagainstproceedings

the court in Florida the ofHence, upon Gardnerapplication
over the the estateestate, ofacquired jurisdiction joint separate

him;ofand course over to orWoolson with power grant deny
him And that courta because had suchdischarge. jurisdic-

court had couldnot;the other and him notion, valid dis-give
' from either or debts. Ex Horacejointcharge' separate parte

269.5 Ld.Hall, Raym.,
to the first and countsThe second bad,wasplea

1. the decree ofBecause not sufficient tobankruptcy was
in the thevest of the and theassignee stockjoint sep-company

ofarate estate Gardner.
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•If the the inof decree of this isallegation bankruptcy plea
sufficient the took of theto that court ofjurisdiction personshow

the estate of theGardner and of his estate and thepartnership,
same in the is tosufficient that theallegation replication show
court in Florida took the inof thejurisdiction partnership pro-

there.ceeding
It makes no difference the be considered aswhether de-plea

of the decree of or asscriptive itsbankruptcy, stating legal
effect; the statement of the is alike in thedecree and theplea
replication.

It for the defendant to thenecessarywas state decree of bank­
if; but it not,even assumedruptcy were to state hehaving it,

bound to itwas sufficient to thewarrant decree thatprove was
itfounded on Dakin,v. 7 Johns. 75.Tracy Rep.,

The decree to thebeing court,shown there room for ais6no
reasonable that its effect more andpresumption extensive,was
different from thewhat appears by plea.

The the act ofof 1841 that thepart foronly .provides taking
stock of the and thejoint of eachcompany stockseparate part-

ner is the fourteenth section. The order is hereword used for
decree of no other sensible can be attach-bankruptcy; meaning
ed to it. 5 Ld. 221 and 318.Raym.,

This order not thebe,should that butpetitioning thatpartner,
theall should be declared Onpartners bankrupts. what prin-

could the stock be taken a decreeciple joint ?except by joint
In Fisher & a. v. Currier & 5 Ld.a., 217,Raym., Judge

held thethat of a firm areSprague where insolventpartners
there is sufficient for aand decree ofground bankruptcy against
member of the the decreefirm, must theany all mem­go against

bers.
theThe order on defendant’s that he bepetition was simply

a itdeclai’ed not that heeven be declared bank-wasbankrupt;
aas that decree theneitherrupt partner. By separate prop-

of nor theGardner stock of the coulderty bejoint company
taken.

2. decree of section,under the fourteenthEvery bankruptcy
it,and to stock thethe ofconformed would carry joint company
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stock of each No one could be dis-the separate partner.and
asdebts,from he awhich owed partner, except by pro-charged

the and to it.under fourteenth section conformedceedings
“thatsection where or moreThis two whoprovides persons,

madein become an ordertrade, insolvent, beare maypartners
in act on of suchin manner this either thethe provided petition
them,or one of or on the of creditorany petition anypartners

orbefore,This an notconfers givenof the authoritypartners.”
It to and doesuseless. intended furnishit is waselse entirely

for the of insolvent part­an adequate dischargefurnish remedy
; andto beought discharged byners in all cases where they

other manner.it from done inprohibits being anyimplication
One1 U.206, Com.,b. cited Kent’s S. v.467, note,Plowd.,

; 16 70.Paine,1 400 Mass.Pencils,Hair Rep.,Case of
thenot in thesection act, quite likelyIf the fourteenth were

;to include but the provis­be held partners expressshouldfirst
theexcludes fromthe fourteenth section implicationion of any

;9 H. 219 Ab.Fowle, N. Bacon’s Stat­Crouch Rep.,first. v.
4.ute,

underact did not whichcontemplate any bankruptcy,The
rataand debts should be withoutseparate paid propartnership

“ credi-Rut the fifth section declares that allpreference.any
theirin and debts under such bankruptcy,tors coming proving

rata,to in theentitled share bankrupt’sbe property proshall
or The there-preference.”priority bankruptcy,anywithout

the term such did not meanhere intendedfore, by bankruptcy,
in the ofendwould extinguishment partner-whicha bankruptcy

be indebts not intended to included; and thosedebts wereship
to be taken the fourteenth.butsection, upfirst were bythe

ano one could be from asshort, discharged liabilityIn
of and invirtue conformityexcept by proceedings bypartner,

of this char-section. Nofourteenth werethe proceedingswith
insufficient to vestthe decree ofunless wasacter, bankruptcy

es-the andthe stock of separatejoint companythe assignee t\e
theThe decree defendant’supon petitionof each partner.tate

hisand therefore did noteffects,not such justifywould produce
of &the debts Gardner Woolson.fromdischarge
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notThe could have their debts andproved receivedplaintiffs
thedividends with andcreditors,defendant’s soprivateequally

their not inclaims sensejustwere un-respective any provable
andder his are not barred it.bankruptcy by

the decree that could have been enter-Perhaps only properly
ed on the adefendant’s one bothapplication joint againstwas

and so the decree Ia But seepartners, was no reasonnullity.
a not be a in one and notwhy person might bankrupt capacity

in another. that he not in asHowever wasmaybe, bankruptcy
a partner.

Ex 3 P.Yale, Wms., 25, note, is not in becauseparte point,
the statute differs from ours.English materially

5. Both defective,are because do not thatpleas averthey
the debts under the act. Sackettplaintiffs’ were v.provable

5Andross, Hill’s 327.Rep.,
6. Both are do not confess thedefective, becausepleas they

“cause of causes,but the ifaction, ofspeakmerely supposed
such 200;thereany v.Pl., Leesbourg,Stephenwere.” Gould

2 Dowl., 707.

JET.A. Bellows thefor defendant.

J. Are the hisdefendant’s of inpleas dischargePerley,

sufficient ?bankruptcy
It is them that doboth,to not theobjected they allege plain-

tiffs’ demands to under thehave been commission.provable
that the in suitdemands dueallege were debts andThey owing

the and that itfiled,when was decreed the dis-petition was by
trict court that the defendant should be from all debtsdischarged
that he at the time heowed his petition.when presented

All debts due the thepresented, bywhen was werepetition
act thereTo thisunder the commission.bankrupt provable

seem alsowould to be no other daubsCertain wereexception.
provable; but time theall debts due at the of filing petition
are the de-made commission. Whetherunder theprovable
mands theis to be froma conclusionwere drawnprovable legal
facts stated. The and that is sufficient.states thoseplea facts,

VOIi. XXIII. 3
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inference is and idle. Tinsa more legalaver .unnecessaryTo
20decided in Harrington M’Naughten,v.waspointprecise

293.Rep.,Vermont
In for the the courtcitedAndross,v. plaintiff, say,Sackett

“ the restricted toas out in is debtsset plea,discharge,The
thethe act. There is no in pleaunder said avermentprovable

theto the under bank­the due plaintiff provabledebt wasthat
notthe doessuch avermentact, discharge ap­and withoutrupt

action.” The in that case there­to the wasto be a bar pleapear
neither conclusion thatfor it stated thebad, legalfore clearly
under the nor the facts fromcommission,debtthe provablewas

which, could that conclusion.the drawcourt
the bad,that are becausealso contends pleas theyThe plaintiff

in thethe of action stated count tocauses whichnot confessdo
“that the said severalThe allegeare pleas sup­pleaded.they

due,”if there debts &e.action, were,of werecauses anyposed
at all facts and not deniedlaw, sufficiently alleged,In pleadings

taken toof the adverse are be admittedthe party,pleadingsby
a to introducespecial plea,confessed. Where professingand

inof substance denies theavoidance,matter causewaybynew
andin in thedeclaration,the issue factaction putsstatedof

of existed as the hasaction plaintiffthe cause thealleged,that
does not confessit the cause ofbecausebad, action,is andplea

1 Pl.,the issue. 509.Chitty’sto generalamounts
ofand formal admission the causeno direct of action isBut

it not denied;that isit is notfor, de­enough beingrequired;
admitted. theit is Where nature of theinnied, law defence

thatto the cause ofis not such as actionrequire shouldpleaded
the no mention of it ;in isplea,be material as wherenecessary

in bar the is andefendant that alienpleads plaintiffthe enemy.
Pl., 425.2 Chitty’s

The of action and thecause toupon principle, according pre-
incedents, is confessed these In this re-enough pleas.well

to form for aa ofagree with dis-spect they appear exactly plea
inin 1 Saund. Pl. and 252.Ev.,charge givenbankruptcy

It is in that the tothe the first andsuggested argument plea
iscounts because itbad,.second that the decree in bank-shews
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undertook to the defendant from hisdischargeruptcy liabilities as
time,at the same himwithout, discharging frompartner his in-
todividual debts. If understand thewe were statement of the

as of the certificate of soplea descriptive discharge, that it ap-
on the face of the that the decree ofpleapeared discharge was

thelimited to debts the defendantwhich owed as partner, and
left him liable in his individual this ofcapacity, part the case

a of somequestionwould present difficulty, which the court
tonot found themselves called decide.have upon

The of as understandground it,we isobjection, this: When
in trade as thea such forpetitioned benefitpartner of the bank-

act, if his and heentertained,rupt petition was was declared a
the act that all the shouldbankrupt, required partners also be

declared that the of the firm andbankrupts; property of each
in such case bewould andassignedpartner administered in

; inthat, short, the effect of the'bankruptcy proceeding would
thebe same as if each had in hispartner petitioned partnership

and also in his individual that ifcapacity; any partner was en-
titled to be thefrom debts of thedischarged hefirm, would con-

and be also entitled to asequently necessarily discharge from
his liabilities; that his individual asprivate property, well as the
funds of the andassignedbeingpartnership, administered in

the court could not decree him abankruptcy, discharge limited
effect to the as thedebts,in ofpartnership discharge them would

tohis be frominvolve right discharged thenecessarily other.
thethat eachIt is to be observed law gave thepartner right

of thefor the act.such There isto as benefitpetition nothing
in the samethe act requiredin to askhim, petition,which for a

Hehis individual debts. couldfrom not bedischarge dischai’g-
ofhis for the benefit the act,original petitioned without aupon

court. file,to the He wasfurther toobliged inapplication a
atheof forseparate petition thatstage proceedings,subsequent

this for anot,he inCould petition discharge, followpurpose.
toof his and ask beoriginal petition, dischargedthe fromprayer

at timethe samefirm,of thethe debts without for apraying
? Even if heliabilitieshis individual were en-fromdischarge

of his case to beand the factsthe dischargedtitled under law
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to adebts,Ms he take dis-ofboth classes was compelledfrom
classes,both he was and desirous tofrom when willingcharge

for one of them ? We discover in theliable notMngremain
and it to findact,the be difficultof would perhaps any-terms

theshouldin prevent petitiomngwhichgeneral principles,thing
thethe or ofwaivingfrom any part advantagewholebankrupt

him of introduced for his benefit.law ownby provisionsgiven
occur,to an honest andbe wherevery Mgh-Cases likelywould

find Mmself involved in the liabil-man mightminded hopelessly
toand feel claimextensive thepartnership, compeledities of an

them,insolvent butour law beagainstof would wil-protection
fiable for Msto remain debts.desirous privateanding Why

toa be take more than hesuch debtor askedcompeledshould
?neededmore than heand
clear that ameans not be en-partner mightis itNor by any

from class of his andone debts notto his dischargetitled upon
class.otherthe

the firm assent to hisof andmightcreditors discharge,The
resist;creditors and vicemight versa.successfullyMs private

of a fraud hishave been againstHe individualguiltymight
not be to theavailable creditors of thecreditors, wouldwMch

instance, that inFor ofsuppose contemplation bank-firm.
and theMsin concert withpartnerswith creditors ofruptcy,

consideration Mshe had conveyedfirm, privatethe without prop-
thein order that dividends to thefirm,theto creditors oferty

theincreased and dividendsbe to histhe firm credi-might own
This be a manifestwould fraud on Msdiminished.tors individ-

furnish themcreditors, would togroundual which with resist his
a from theirfor claims. Butdischarge couldhowapplication

firm on fraud,of the insist a inthe creditors wMch hadthey
concurred, and forwas achieved theirthemselves which benefit ?

other die,the mightThen theagain partner pending petition;
a coulddo not see how be decreed todischarge theand we de-

his death not thepreventceased wouldpartner; yet partnership
inadministered atfunds from ifbeing least, hisbankruptcy;

anafterdeath occurred assignment.
called tonot on decide thisWe are however becausepoint,
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be understood asthink the well enough intendingplea maywe
the of the decree on cause of action,effect theto state merely

it in full.and out Suchnot as settingit isto pleaded,which
is sufficient,orthe effect of a decreestatement of judgmentlegal

2 Pl.,of onis most methodand the usual pleading. Chittynow
854-5.

inthe to beenthat,It is further decree haveurged supposing
from the and individ-terms a defendant’sdischarge partnership

to, the ofdebts, firm,it is nevertheless as liabilities theual void
that there no such decree ofbecause the was bank-shewsplea

as a iron the debts.warrantedruptcy discharge partnership
The taken in this of the are as weargument,positions part

notthem,understand these. The defendant wouldsubstantially
the the firm,be from debts of proceedingsdischarged except by

the un-under section of the act.fourth Proceedingsbankrupt
that of firm and of eachder section that the assets therequired

Thebeshould and administered inpartner assigned bankruptcy.
the there could bedecree ofassignment following bankruptcy,

declared a bank-no such until each had beenassignment partner
This that the adefendant decreed bank-rupt. ple'a wasshews

and that theGardner, not. There couldrupt wasother-partner,
not therefore be and ofsuch administration distribution theany

funds the act andas bankrupt required,partnership consequent-
there be decree of fromcould no valid the debts ofdischargely
firm.the

the counsel,of to beThe admittedplaintiffs’ thoughargument
eonfiiet the constructionin courts inwith which Eng-somewhat

to them ishave forciblelaws,land to shewgiven bankrupt very
the of aon to bepetitionthat proceedings partner discharged

firm,the of the should been as hedebts have such con-from
toall the be decreed Buttends, partners bankrupts.requiring

taken in this of thethe position argu-conceding general part
concludes the on theit no means raisedment, question plea.by

the be that all thetrue,in firstcannot, place, universallyIt
de-once constituted a must befirm,members, whoindividual

mentioned,As has such decree couldbeen nocreed bankrupts.
itdied. Yet can-not,a has andwho hadagainst partnerpass
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not be contended that a onsuccessfully apartner,surviving
and onproper petition could not beenproper proceedings, have

from the debts. In casethis thedischarged partnership plain-
tiff declares the defendant as in theagainst surviving partner

offirm Gardner & ItWoolson. thetherefore,appears, upon
record, that this suit commenced,when Gardner had died.was

in the case that heNothing shews the defend-was whenliving
ant decreed a or filedwas when he hisbankrupt, original peti-

; for alltion .on Gardner’s in so farFlorida,proceedings petition
as from the had theceased before defendantappears replications,
had taken in this Thisany steps jurisdiction. objection, which

to theis avoid final decree of a court ofurged competent juris-
adiction, that courtupon proceeding generalwhich gave juris-

diction of the itcause, if can made all,be at must be made with
a and distinctness at least to that is re-certainty whichequal

in a that toquired is take and abate aplea away jurisdiction,
cause; and in suchpending a the rules offamiliarplea pleading

anwould Ifaverment that Gardnerrequire express was living.
it towere thenecessary decree, this eourt besupport would

inbound, absence of to the intend,toany allegation contrary,
that isGardner, who to have been dead his suitshewn when was
commenced, had died when the defendant decreed a bank-was

The torupt. law the district andgives court, thatjurisdiction
court must be topresumed have proceeded regularly according
to the at least until thejiuisdiction granted, contrary distinctly
appears.

to authorize the decreeIf, of the thatdischarge, requiredlaw
the defendant should abe decreed as there isbankrupt partner,

in thenothing to that fact. Theplea does notnegative plea
;undertake recite and set out the itdecree that theallegesto.

defendant as that suchpetitioned partner; wereproceedings'
had on his he athat declaredpetition bankrupt;was without

theit be intended that decree fol-statement, wellexpress may
;the the court the decreelowed that that waspetition passed

asked and not differentfor, decree,a not sustainwhich would
the and if he be declared aproceedings; so,subsequent would

asbankrupt, partner.
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If the statement of the is to be taken as an avermentplea
the athat defendant decreed in hiswas individualbankrupt
arid it thedoes notcapacity, negative conclusion that heright

same,the or aalso,was by decree, declar-by contemporaneous
aed as and that Gardner declaredbankrupt partner, was a

him. The then itwith stand as if had notbankrupt wouldplea
mentioned, at the decree ofall, It not neces-bankruptcy. was

to thestate immediate the ofsary betweenproceedings filing
and thethe decree of nor does thepetition un-discharge, plea

to outdertake set and state them. The defendant pleads the
est;decree a taliter that iswith to he reliesprocessvm onsay,

andthe course of the aand not onjurisdiction court, statement
of the in cause,different the and hissteps stating unnecessarily
one not thedoes rebut thatlegalthing presumption every thing
else done bewas which to the finalmight de-warrantnecessary
cree pleaded.

There is a more to thisgeneral answer Where aobjection.
court has to render a or ajurisdiction decree, itjudgment, pass

notis in decree,the or to set outnecessary, pleading judgment
the successive so that it on the facesteps, of themay appear

thatrecord, all the to thesteps which were warrantrequired
or decree taken. It is toenoughwerejudgment regularly shew

the court had and rendered thethat jurisdiction judgment, or
the decree. The reason the intermediatewhy needpassed steps

be stated is because in another theirnot proceeding regularity
and cannot be considered or Itsufficiency questioned. would

idle to onbe state the records matters thewhich court had no
to examine. It is a settled that thewellpower principle judg­

ment or court,decree of a domestic that had ofjurisdiction the
,ofand the cannotcause, be revised in another cause andparties

another tribunal. And this is a rule of general notapplication
onconferred to thejurisdictions aecoi’dingwhich courseproceed

277;the common Baxter Ins. 6Co., Mass.,of v. S. C.,law. 7
; 681;275 v. Tenn. ServiceMass., Aguilar, 7Geyer v.Rep.,

201;Johns., 91;1 1Heermance, James, Willes,Ladbroke v.
; 791;525 andEv., Story Equity Pl., 782,Greenl. on 790§ §§

2 Ecc. 50.Law,Burn’s
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the that certain acts andprovidesOn the where lawcontrary,
or abefore a court shall have certaindone ef-magistrate,things

to a from arrest,for instance debtor butfect, as doesdischarge
or toentrust the court amagistrate jurisdictionnot with pass

the therethe of thedecree proceedings, par-final upon validity
such act andrelies in on must setpleading, proceedings,whoty

and that doneout, thingall was ac-every regularlythem shew
the course to beto the taken.law, prescribeswhichcording

statute on a debtor’sunder our ifThus, bond,in an action poor
thethe oathtakingdebtor’s discharge uponthe defendant plead

that theis not to debtorlaw, allegeit enough ap-byprescribed
oath;theand to taketo the admitted be-wasmagistrate,plied

no to decree,the have a finalcause magistrates passjurisdiction
thethe of their certificateestablishing validity discharge, though

the facts certified.as evidence of The oath,receivedbemay
to is no moretake,the debtor than theadmit poortheywhich

areof tosteps,last several successive which consti-necessary
43Palmer, ;5 N. H. Bankstute his v.discharge. Kay Rep.,

12 N. H. 445.Johnson,v. Rep.,
to thethe court debtorBut in insolventwhichNew-York

a decreehad to for his dis­made passhis application, jurisdiction
to itstated,and the above has beenaccordingcharge, principle

that in an insolvent’s itState, discharge,in that pleadingheld
that the court hadfactsto state which shewedsufficient ju­was

the out the interme­and decree without settingrisdiction, plead
91.1Heermance,Service v. Johns. Rep.,diate proceedings.

a haddefendant obtainedact, wherethe English bankruptBy
him hethe suit brought,before was wasagainstcertificatea

to thegenerally, concludingto hisplead bankruptcyallowed
in the which enti-matter,and to evidencegive specialcountry,

bound totrial he all;him to his and on provetled wasdischarge
statutes, the certificatethe beingthe required byproceedings

not Where he obtain-conclusive evidence.facie,butmadeprimd
thecommenced,after the suit provision,his certificate wased

did not inhim to and thatgenerally, apply;pleadpermittedwhich
to out all the hisset warrantedsteps-thathecase, obligedwas

the chancellor not in the na-certificate of wasThedischarge.
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thedecree or onof a andjudgmentture ofvalidity sufficiency
did notIt constitutethose his and couldproceedings. discharge

2such. 426, 427;not be as 1Chitty’s Pl., Cook’spleaded
;526 3Laws, ;82, 502, 188Wentworth’sBankrupt Pleadings,

Williams, 1 P. Wms., 258, 259;C., Mod.,Miles S. 10 160, 247.v.
the late act ofBut the Unitedbankrupt States, the dis-by

to andtrict court decree to theallowempoweredwas bankrupt,
the ahad from hislaw,with andcomplied debts,who discharge

andthereof,him a certificate it thatgive providedwas such
and should incertificate, alldischarge duly granted,when courts

of deemed a full andbe of all debts,justice, complete discharge
and other whichcontracts, were underengagements, pi'ovable

andact,the and should be be as a fullmight andpleaded com-
suitsbar to all in court ofbroughtplete judicatureany whatev-

; the same should beer and that conclusive of inevidence, itself,
of unless thesuch same should befavor bankrupt, impeached

or him,for some fraud artful concealment of hisby orproperty
of to the of the onact,rights property, contrary provisions rea-

insonable notice such fraud orwriting concealment.specifying
4. TheSection district court thus entrustedwas with jurisdic-

tion to the decree thefor Thatpass bankrupts’ discharge. was
the tribunal the act to decide andappointed adjudge on theby

of his to the certificate. Allrightquestion persons interested,
made on noticeparties, theprescribedwere to theby law, pro-

court,in that and thereceedings resist themight debtor’s appli-
for hiscation The ofdischarge. decree that court was expressly

the statute todeclared be a finalby Thatdischarge. decree,
not theand on theproceedings to bepetition, was inpleaded bar

the debts,of and the certificatebankrupt’s was made conclusive
not of the factevidence, that theonly decree was butpassed,

of thealso and effect of thevalidity legal decree, unless im-
for a incause-named the act, and onpeached notice in writing.

The decree cannot thusbe inimpeached demurrer to the plea.
That be donemust on notice in which in ourwriting, ispractice

aby thegi.ven replication specifying frauds and concealments
theon plaintiffwhich relies to theavoid otherwise conclusive

of theeffect decree.
XXIII.VOL. 4
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andthe tothe decree constituted discharge,It which waswas
If the andas defendant should jileadbe such. provepleaded

that under the act bematters and things, necessaryall the would
it be no thedischarge, defence,to entitle him to becausewouldhis

to decideto the district court the andentrusted jurisdiction,law
And this it at-conclude that oncejurisdiction, whenquestion.

not ofbe held to extend to the meritsmusttaches, only general
the thecase,the but to and ofbankrupt’s sufficiency regularity

; be,the certificate not in the lan-couldproceedings otherwise
of dis-of the conclusive evidence theact, bankrupt'sguage

could be an-If the decree because beforeimpeached,charge.
and in another the intermediatecause,tribunal proceed-other

and final decree did notthe the appearpetitionings between
as that other tribunal be inclin-all suchbe, mightto in respects,
it in contradiction toas be directsufficient,ed to consider would

of that the decree shallact,the the declareswhichwordsexpress
infor fraud concealmentornot be impeached, except specified

writing.
held in this State indefendant,befen that aIt has accordingly

is not to the differenthis statebankruptcy, requiredjfieading
;the act to his he is re­under discharge onlysteps necessary

that courtto the district hadshew hisby jurisdictionpleaquired
rule toAnd the same havehis discharge. appearsdecreedand

1France,in other v.McNultyjurisdictions.been followed
Comstock,1; Cowell,Buckman v.Ct. 128Sup. Rep.,Sandf.

;3 429 RowanBrooks, Barb. Ct.v.; Sup. Rep.,Dresser505
16 Ohio 468.Holcomb, Rep.,v.

to and counts thatthe the first secondease, allegesIn this plea
and made his verifiedresided in this State petition,defendantthe

this for the benefit ofto the distinct court of districtoath,hisby
had'to that the courtThis is shewenoughasact,the partner.

had onthen that suchIt proceedings wereallegesjurisdiction.
and itathe declaredthat defendant bankrupt,wasthe petition

the Be discharg-that that defendantcourt,decreed fullybywas
firm,in thathim whenhis as partnerfrom all debts owing byed

andthat the court tookhis Thishe shewspetition.presented
and proceededhis asof petitionentertained jurisdiction partner?
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it to decree his fromhis debts.upon discharge Thepartnership
does not undertake set out the intermediateplea to proceedings,

but relies aon taliter and in thisest,processum respect differs
from Dakin,v. cited for the from 7 Johns.Tracy plaintiff, Rep..
75. The district court the of thoseadjudged upon sufficiency

and had to conclude theproceedings, jurisdiction andquestion,
the ofdecree cannot be held in thisdischarge void court be­
cause the anstates andorder, does notplea stateinterlocutory
it to have been such as think themightwe andregular proper
course of havewouldproceedings required.

The be heldtherefore must and thispleas sufficient, brings
us to the arise on thequestions which replications.

The inground taken of the wo under-support replications,
stand to be this. a aWhen as member ofpartner petitioned
his firm, for the benefit of the hisact,bankrupt petition brought
into the and the of thefirm, firm, andbankruptcy also,property
all the individual the of each.partners, with individual property
When Gardner in as theFlorida,petitioned partner, jurisdiction
of the territorial court there attached the firm and both theon

; and thuspartners excluded the of the district courtjurisdiction
in this State. in districtTherefore the this wereproceedings
coram non ofjuclice and the decree thedischarge pleaded by
defendant void.

The defendant resided here, and to the district courtapplied
in this State. the act courtthat hadBy bankrupt general

of his court in Florida had,The as thejurisdiction petition.
and hemaintains, concurrent relies on theplaintiff jurisdiction,

matter not or the into arrest defeat thisreplied, proceedings
toState, or the cause itwhile wasby plea exception pending,

in aftershew, court,but to another cause and another that cause
had to a final that thedetermination,proceeded objectionwithout
decree of the for ofcourt voidwas wantabsolutely jurisdiction.

if theEven the here taken weregeneral ground by plaintiff
insufficient;conceded must beto his still heldhim, replications

do not that the time theshew,because at when defendant’sthey
there of Gardner infiled,was waspetition pendingany petition

or that decree onFlorida, there had been Gardner’sany petition,
either aor to the defendant.awarding denying discharge
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in the wasas statedGardner,of replications,The petition
it,hadsuch uponand were15,1842,filed proceedingsApril

Qardner adecreed1842,the fourteenth ofthat on wasMay,
laterorNo furtherhisand assignee.bankrupt, Kelley appointed .

isTherethe on that petition.is ofaccount given proceedings
a discharge,orno statement of decree withholding, grantingany

14,Maythat the afternor wasallegation petition pendingany
Dec'.in districtthisThe defendant’s was filed1842. petition

intakenlastthan seven months after the21,1842, stepmore
theonand ques-the other without decree passedpetition, any

afact that peti-tion of the The meredefendant’s discharge.
had beenittion had once been in Florida, thoughpresented

foror dismisseddeath,abated abandoned theby petitioner,by
defend-theor other notcouldcause, preventirregularity any

from theant here under the afteract, prior petitionapplying
had been of.wholly disposed

anotherThe on specialare toliablereplications objection
Qardner declar-on hiswas,thatground. allege petition,They

ed a This shewsand Ms assignee.bankrupt, appointedKelley
'that the in theFlorida,court entertained of petition,jurisdiction

decree-so far related in individualas to Gardner his capacity, by
es-him to be a an of hisanding assigneebankrupt appointing

; but it does not that there tooktate the court juris-shew any
diction of Woolsonor of the firm. declined,haveThey may

so far as the on variousregarded partnership,jurisdiction,
thebecause itself not sufficient for thatwasgrounds; petition

not the schedules ofbeing accompanied withpurpose, requisite
firm;andthe assets debts of the or because the fact of the

did not or Gardner voluntarilyhaveappear, maypartnership
that re-abandoned of the of his In thispart petition.prayer

the fromdiffer thereplications whichspect -essentially pleas,
thethat court in this district did take of theshew jurisdiction

defendant’s to be from thedischarged debts,petition partnership
decreed him aand such discharge accordingly.

there is another and of the aris-But broader view questions
toon these ithavereplications, thoughtwhich weing expedient

if on theselest decided the caseconsider, objectionswhollywe
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the heto the of mightweallegations replications, sup-peculiar
taken theto in the by plaintiff.posed general positionacquiesce

thehere, had,the court asIf the court in Florida and plain-
tiff and the court in Flor-concurrentargues, jurisdiction,general
ida had of toGardner,on the aproceeded prior petition pass
decree a to this defendant,or from hisgiving refusing discharge

foundliabilities,or his haveindividual wepartnership nothing
in arethe of the and notact,provisions bankrupt acquainted

of on can hold thewith which wegeneral lawany principles
toState,decree of the district court in this be void.

theThe in terms the decree of court in thisact makes dis-
trict final and is andconclusive. No thereexception expressed,

from an can beis no whichprovision exception fairly implied.
that the court in Floridathe fact to have been decreedSuppose

a to the defendant. The decree on thehere,discharge plain-
tiff’s Yet if thebe void. replicationswouldargument, wholly
had and all the in the otherstated proceedingsfully truly juris-

the face theit on ofdiction, have replicationswould appeared
action;had no cause ofthe and thisthemselves, that plaintiff
thethe reason the who drewpleader replications,be whymay

anit to short or-withstopexpedient interlocutorythought
ofstate theto how Gardnerpetitioninstead ofder, proceeding

of.disposedfinallywas
refused a to thethe de-ondecree, contrary, dischargetheIf

a to hold a different and con-not be grounditfendant, would
amade courtwasvoid, by having jurisdic-decree whichflicting

the of theand of Itmatter person petitioner.the subjectoftion
the is not themind thatbear in whetherquestiontomaterialis

thatthe had been made in courtifhere, objectioncourtdistrict
the defendant’s petitionor while wasexception,pleaproperby
or arrested thedismissed proceedings.to haveoughtpending,

as thethecollision two jurisdictions,betweensuchIf on any
theunder peti-the assignee priorsuggests,argumentplaintiff’s

hadother interested partyorcreditor,or aGardner, anyortion,
that aandcourt, prior petitionthe district objectedinappeared

a finalor thatmatters,the sameinvolvedwhichpending,was
had; difa veryon a prior petition,been passedalreadydecree
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have beenferent would theforquestion presented determination
of the district court from that iswhich raised here thison de-

The in thismurrer. case must that ifplaintiff maintain, the
in thisdistrict court aState, clearhaving general jurisdiction

cause thethe and andover to make aparty, decree,authority
the act in thedeclared terms to andstrongest be final con-by

on the toclusive, defendant’s make thepetition decree,proceeded
held void,that decree is to be set in anotherwholly when up

of aon account on thecause, sameprior proceeding subject
another court of concurrentin jurisdiction,matter nothough

to the inmade thiswas ofproceeding district,objection by any
interested.the parties

have seen no whichauthority gives"We countenance toany
But the authorities,a doctrine. establishsuch which a contra­

are numerous and quite conclusive. Thery principle, judgment
suit asformer be set matter ofin a defence tomay up an action.

of a former in athe domesticsuit,So court of con­pendency
be incurrent abatement.pleaded If com­may twojurisdiction,

thebringinformers suits for sameseparate themon firstpenalty,
be in abatement of the insecond. But allpleadedaction may
if the actioncases, second to thatproceedsthese judgment, judg­

and cannot beis inbinding, questionedment anothercollaterally
A cannot be avoided ajudgment by pleading priorproceeding.

of another court of concurrent Thejurisdiction. books,judgment
our furnishextends, noknowledgefar as ofprecedentso any

11Hart, 111;Fowler v. Johns. DexterRep.,such v.plea.
246; 2Johns. Pl.,10 490.Hazen, Rep., Chitty’s

this a formerrule,And which orrequires decree,judgment
to the second suit or otherto be isobjected by plea, exception,

to at onconfined proceedings Pl.,not law. Story Equity § §
785, 736.

in the nature of decreeis a for thenothingThere discharge
under the late theact, to case froma thebankruptof withdraw

thisof The creditors weregeneral principle. requiredoperation
the and to innotice of had come andpetition powerto have

of the If thein creditor canstage proceedings.everyobject
the decree ofthat discharge dishonestly bywasshew qjptained
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inof he thatfraud and concealment his debtor’s property, may
the decree. the notact,under the act avoid Otherwiseway

shall final and con-that the decree beunreasonably, provides
clusive.
■ far as relate to the estate,The so they bankrupt'sproceedings,

for the and sale of hisare in rem, providing assignment prop-
distribution the his creditors.the of amongand proceedserty,

heldand sentences of this nature are onDecrees general prin-
all the 1 Ev.,to be conclusive Greenl.against world.ciples

525;§
of is because thevoid,But if the decree coirnt haddischarge

all the orders andof the decreesno petition, depend-jurisdiction
must for the in-cause,be void sameon the equallying petition,

the and alland sales of distri-all assignments propertycluding
funds; and all in thethe have actedbution of whopersons,

and of the the offi-under the orders decrees ascourt,premises,
of the must aslaw, answerable,and be held wrongcers agents

defectThese from a totaldoers. consequences follownecessarily
make the decree ofof such as voiddischargewilljurisdiction,

in bethe assumed theon "Weshould slowground replications.
a leads to results.doctrine,to admit suchwhich

thisin the makes decreeis act,There whichnothing bankrupt
the cause in the Onfor allegedof voiddischarge replication.
in the decree toterms,the declares beact,the expresscontrary,

and makes of thisno case.conclusive,and exceptionbinding
made a tri-the decree domesticbeing byOn principles,general

thethe cause andhad over itsparty,bunal, jurisdictionwhich
and in this on thecourt,in this causebe questionedcannoteffect

inhad been dueif it shewnexisted, which,factthat aground
thethe court waspetitionto whereand exception,time properby
andthe preventedto arrested proceedingshaveoughtpending,

decree.the
is that there must beThe conclusion

demurrer,on theJudgment, the-defendant.for


