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execution, asheriff, acquiresgoods upon processmesneby a seizure of orA
custodytherein, thespecial upon responsibilityfounded his for safeproperty

thereof.
against acase, theproper remedysuch is a of officerIn trover form of in favor

wrong-doer goods.for a conversion of the
thereon,leaving writ,a withcopyof retain"Whether the of the with the officer’s

situated, itselfthe the town in will ofpropertytown clerk of which the is
andalone, aattaching goods, sufficientwithout first otherwise the constitute

thereof, copy the townwithleavingvalid attachment or whether the of the
goods attachedequivalent retaining custodyis to of theonlyclerk the actual

made, byofficer, has beenby agent,the his aor after sufficient attachment
seizure, only, qu<Brean and can have that ?actual effect

aequivalentpersonalan is toproperty;An officer’sreturn of attachment of
attachment,neccessaryand a validof all the facts acts toreturn constitute

of fraud the fact of the attach-in absence is conclusive evidence ofand the
ment.

attached,of, ownership propertyand exercise of acts ofThe actual use over
attachment, under right right possess-a claim of andpropertyafter the of of

ion, right, prop-ofand assertion such the the demand thean at time of of
officer, competenterty by by personis a the assert-the evidence of conversion

ing right.such
“ disposebank poweran a was clothed with full to the in-agent of ofWhere

bank,property belonging per-in theof to the both real andterest the bank
bank, make, execute,sonal, of and forin the name the their benefit toand

deeds, bank,&c., any portionanyof all or of the real estate of saiddeed or
general manage dispose prop-and in to and of the of the bank saidinterest in

discretion,” agenterty conveyed paperat best and the a millhis sold and
themachinery, purchaser promissory pay-and the and made his five notes in

thereof, bearer, bank,ment payable agentto the or of the andfor the benefit
a mortgage machineryalso accom-paymentof the to secure the of the notes

panied by form,agent purchaser,the affidavit of the and the in the usual ver-
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owing purchaserfrom theas due and to thejustice the debtifying the of
power conferred,that, the andheld, mortgagethe notesunderagent; it was

agent; that within provisionsin the of the the of thetaken nameproperlywere
mortgageemortgager andby accompanythe to therequiringact an affidavit

thereto, thatproper party notwithstandinga andmortgage, agentthe was the
trust, true,inpayee mortgageeand theonlyfact ho was a affidavit wasthat

verified, valid,andsufficiently mortgagedebt thejusticeand the wasthe of
against mortgager.the ofparties and as creditors theboth as between the

“mortgage property beingdescribed asa deed was theWhore in of the follow-
thepaper-millin Alstead, occupiedand abouting goods byand chattels now in

sizer, cutter,machine, andme,” dryer, apparatusall&c., paper“viz: one be-
thereto,” appeared in&c.; and it evidence that there is anlonging instrument

cutter,a and therepaper machine called that is also ato a machineattached
paper-machine,theis not attached to called apaper-mills rag-used in which

cutter,is sometimes called acutter, that last mentioned machineand the and
deed,in mill at date ofrag-cutter in use said the thewas a itthat there was

• applicableequallythe to each ofterms of deed were said in-held that the
struments, rag-cutter; that the acutter and evidence shewed casecalled of a

competent by parol,to that bythat it showambiguity, and waslatent the
deed, rag-cutter,cutter, and the samein intended the wasthe was suffi-term

by force its terms.passedin the and ofciently described deed
“as certain landdescribedmortgage premisesdeed the werein a withWhere

appurtenant,”&c., privilege“thereon, togetherand waterpaper-mill,”a
“ &c.; at theand date ofprivileges appurtenances,”and thewith all its deed

mill, thein manufactureuse in said ofmachinery paper,incertainthere was
uponand itpurpose, stood thenecessary floorthatthere and for ofplaced the

uponmachinery rested thewhich floor weremill, the feet of the fastenedand
floor,thethrough aspassing well as throughboltsby means of irondown

floor, and there were uponthe nutsbeneath theplacedtimbers lowercertain
bolts, machinerythe was furtherand attachedtheof toof some theends

passing pulley,over the wheel and operatingbands andofby meansmill the
could, difficulty removed,without beboltsbut said andmachinery; the ma-

pieces injuryin andbeing taken without prejudiceorchinery without to it-
therefrom,be removedbuilding could and was capablethe of beingself or

held,was that thepaper-mills, machinery passed byin otherused the deed—it
mill, partaas thereof.andthe landof

certainfor described inTrover, machinery the declaration
a certainviz:follows, machine,paperas thewith apparatus

one onebelonging; paper-sizer;thereto paper-dryer; one pa-
; one andmachine,trimming one rag-cutter.per-calender

and admitted,It was that "Walter onTufts,appeared, Jan. 9th,
the of a in1844, paper-mill, Alstead,owner in thiswas State,

thethat in in usemachineryand inwas saidcontroversy mill
for the of and itmanufacturing still remainedpurpose paper, in said
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until March At that time the a31st, 1847. was dep-mill plaintiff
and and of a of attachmentsheriff, such,as virtue writbyuty

on thatTufts,of Thomas R.favor Prentiss Walteragainstin
asdeclaration,attached all the is saiddescribedmachineryday

of the writTufts,of said and left an attestedthe copyproperty
of of inAlstead,his return thewith town conformityand clerk

184,the of Stat.14, Rev.chap.provisionswith §
of the theTo a conversion the defendants,prove property by

R. testified that heDickinson,introduced John whoplaintiff
the an execution, issuedhaving uponpresent plaintiff,whenwas

Tufts,rendered in said v. onaction, Maya Prentissjudgment
the4th, demanded the aforesaid1848, machinery, specifying

ofsame, the defendants. The bothdefendants present,were
“—Blake, one of inthem, said,and to said demand Wereply
;not inshall resist course fit to take ourany seeyou you may

;is ;claim themill from a ifopen fit,we sale seeproperty you
thecan take demand; notyou shall resistyou property we you;

shall seek our due course ofbyremedywe law.”
The further testifiedwitness that the of 1848,on sixth May,

theand witnessthe wentplaintiff to the office Mr. andof Wait,
one of theChandler there;Mr. defendants, and that thewas

Chandler,tosaid “Have you toplaintiff any objections my
demandedthe machinery of onselling you the fourth of in-May,

“was, Ihisand answer shall notstant,” say aboutanything
seek ourshallsell,it; if we for theyou remedy andmachinery

damages.”
conversationstwo were had ataboveThe Mr. office,Wait’s

fromrods theof twentydistance and themachinery;a last one
thirtieth theon the afterday, of theoccurred day injudgment

action.said
a introducedYilas,S. witness theSamuel by testifiedplaintiff,

Blake, one of the defendants,John was on thethat carrying
4,1848.onworks, May

to thedefendants objectedThe of thesufficiency foregoing
conversion;ato shew and the questionevidence was reserved.

indefendants, defence,The gave evidence of title to ma-said
asthemselves,in follows, viz:chinery,
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the1. A from records of the Cheshire hank, of Octo-copy
31st, 1842, of the of Calvin asber ofappointment Page, agent

certainbank, for and certainsaid with whichpurposes powers,
in the of the court.more fully appear opinion

2. from todeed, Tufts,A Waltermortgage Calvin dat-Page,
1844, to9th,ed certainpurportingJanuary convey machinery

more set forth in themill,in the fully opinion.
3. of saidAn fromassignment Calvin tomortgage, Page

datedbank, 30th,the Cheshire 1844.January
hand,4. the sameFive notes of described in saidbeing

— the of admitted;execution and itwhich wasmortgage was
the theadmitted that notes taken for benefit of the Che-were

bank; and therein,shire that underPage actingwas his afore-
said agency.

execution of said TuftsThe admitted,was butmortgage by
to as a ofits excepted personalwasvalidity mortgage property
theto a debt of theto secure asbank, and notPage, property
oath ofthe the Thebeing accompanied by mortgagee. ques-

reserved.tion was
5. Tufts to thedeed,A Waltermortgage Cheshire bank,

9th, 1844, certain landdated conveying saidJanuary with pa-
all its and theprivileges appurtenances,with with us-per-mill,

Thisof mortgageual covenants was towarranty. given secure
inthat are described saidthe same notes from Tuftsmortgage

to Page.
aof the i’ecord of of6. A vote the ofstockholders thecopy

at abank, holden, Feb.meeting duly 17th,Cheshire 1847, as-
securities,all notes, judgments, andmortgagessigning assets of

trust,inChamberlain,to Levi tothe bank orcollect, sell and
said,the toof, avails, first,and from all the debts ofdispose pay

divide the residueto theandbank, among stockholders.
of the arecord of vote ofA said bank,7. copy authorizing

in behalf of said toHale, bank,Hon. Salma execute to said
all deeds, instruments andChamberlain necessary to en-papers,

executeChamberlain to trust.said saidable
bank,,from Salma Hale,8. An asassignment ofagent said

datedChamberlain, 17th,to Levi February 1847..
XXIII.VOL. 7
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from to9. An Levi Chamberlain theassignment, defendants,
14th, 1847.Octoberdated

admitted'that Thomas R. Prentiss,It the creditor,was at
the in was isattached,suit aproperty controversywhose witness

from Tufts tothe aforesaid and toPage,to two themortgages
bank.

in that there is anevidence,It instrument attachedappeared,
called a cutter. There ais, also,ato machinepaper-machine,

in is not attached to theused whichpaper-mills, paper-machine,
machine,The lasta mentioned iscalled sometimesrag-cutter.

cutter. It admitted ifthat,a evidence becalled was ad-parol
it that,for that themissible would term cut-purpose, appear by

from toin the deed Tufts intended theter, Page, was rag-cutter
mill. Theat said was reserved.questionusein

at date ofaforesaid the said ofThe saidmortgagemachinery,
it attached,and at the time stoodwhen was theuponpaper-mill,

the feet,and rested themill,of the which upon floor, werefloor
means of iron bolts thedown floorby passing throughfastened
certain timbers beneath the floor,as and therethroughas well

of some of thethe lower ends bolts. Thewere nuts ma-upon
to the mill means ofalso attached bandsbywaschinery passing

theand saidor pulley, operatingthe wheelover machinery.
could, be andremoved, thedifficulty,said bolts withoutThe ma-

taken in andcould, without withoutbeing pieces,chinery injury
or the be removedbuilding,to itself therefrom, andor prejudice
used in otherof Thebeing paper-mills. value ofcapablewas

to beattached was agreedthe Themachinery §600.00.all
beto Ifagreedwas thethe de-rag-cutterofvalue §33.00.

for occasioned theliable damages use madebyare onlyfendants
the attachment and toafter theprior demandthe machinery,of

that thosedefendants, it agreedwas fivedamagesthe wereupon
dollars.

consent, thefor fortaken, plaintiff,by §600.00,verdictA was
court; and itthe was thatagreedofthe superiorto opinionsubject

or the samethereon,be rendered should be setshouldjudgment
to the ofamended, the courtaccordingor opinionalteredaside, or

case; in case the verdictand be set aside,the foregoing judg-upon
the for theirfor defendants costs.enteredto bement
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for theGushing plaintiff.

1. The from Walter Tufts to the Cheshiremortgage bank,
creditors,void becausewas the oathagainst attaching that the

debt the is admittedwas due to to be notmortgagee according
theto fact.
2. The been attachedhaving duly themachinery by plain-

ontiff, the of the bank couldPrentiss,writ not sell,rightfully nor
could after thethe defendants rightfully buy, attachment, of which
all the had notice.world

The attached 31,1847,was March andproperty the purchase
of the made on the fourteenth ofwasproperty day October,
1847. andThe of thetaking possession, usage property, theby

alldefendants, were acts to aamounting conversion, unless their
donehas been McCombieeffect v. Davis, 6away. East., 538 ;

125;10 YatesMass.,Gibbsv. Chase, v. 3Camsen, C. &P., 99.
On the of and1848,fourth also on theMay, sixth of the

month,same demanded theplaintiffthe. Theproperty. defend-
had then an toants theiropportunity explain acts. Their dec-

that the theirs,laration wasproperty by purchase, that they
in theresist the officernot execution of hiswould office, but

law,their theirremedy byshould explainedpursue previous acts,
bethere could butthat anothingand showed conversion. But

restore theoffer todid not Theproperty.they plaintiff, with
hisPrentiss in hands,execution ofthe demanded the property.
this: thesubstantiallyThe was propertyanswer tobelongs us,

thein execution ofnot resistshall you your butprocess,we if
we sueour will you.touch propertyyou

the is nothat inis said situationIt toplaintiff3. maintain
anmade andattachment,He had left ahavingtrover. ofcopy

of his return atthereon,a thewith office ofcopythe writ the
inthe the samewas, statute,he situationclerk, as ifby hetown

“ of theretained Rev.property.had Stat.,possession” chap-
14.384.,ter §

the action cannot bethat maintainedIt is said against4.
that heThe case purchased Blake,shows with thatChandler.

thefrom time of theBlake,theused with purchasehe property
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thetime of the demand,the and that he then claimed toto own
property.

thereabout the IfThe5. ambiguity rag-cutter patent.was
cutter,in the name ofbeen several mill thehad things known by

tohave been tillthe latent made appear bywouldambiguity
theBut the ofthe constructionarises .ontestimony. ambiguity

the cutter the conveyedIs same machine alreadyinstrument.
enu-the andof moreas paper-machine, again specificallypart

is it a article ?merated, or separate
butfreehold,The not a of the was6. wasmachinery part

of the mort-and did virtuenot exceptproperty, pass, bypersonal
of property.gage personal

theWait, Wheeler, for defendants.with whom was
made,atThe the time the attachmentdefendants,1. was

this ac-a title to the the ofvalid ishad whichmachinery subject
that theis no the of machineryThere pretence mortgagetion.

a,faith, and forto not executed inTufts Page goodfrom was
of thetheconsideration. authorizedPage, agentsufficient being

thetothat method to secure debt due from Tuftstook abank,
bank.

the defend-If the are sufficient to togive2. conveyances
it themdemanded,to of thea title part machinery gaveanyants

tothe shewto unless evidencerag-cutter,title parola equally
“ tothe Tuftscutter,”term in deed from wasPage,thethat by

bein use in the to excluded.mill, israg-cwtterthemeant
ais a case of mere latent andThis, submitted,it is ambiguity,-

infrom of the cases the booksto be distinguished manynot
has been admitted in Bart­evidence explanation.parolwhere

8 N. H. and cases there cited.300,Rep.,v. Nottingham,lett
the face of thefromarises, uponhere not anythingThe doubt

The is offer-extrinsic. evidencebut from evidencedeed, wholly
to thematter deedto the whichsubjected particularshow
theto language mightthere -whichrelates, twobeing subjects

apply.
be sus-from Tufts tothe PageshouldAnd hence mortgage

for the ofentitled to valuenot judgmentthe istained, plaintiff
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thethan the other ofmore for parts machinery.the rag-cutter,
toBut it to the defendants’ title the3. he ashowever may

has no such title toit is submitted that themachinery, plaintiff
itsit as Mm to maintam trover to recover value.enablewould

is,authorities,The from thededuceablegeneral principle,
must,he attrover,that in a maintainorder to enable toparty

the time of eitherthe have hadconversion,alleged ajproperty,
converted;the beenor in to haveallegedgoodsgeneral special,
the toand he the actual or rightmust also have had possession,

2 Nisi150;immediate 1 Pl., Selwyn’sChitty’spossession.
640; Term.Poe,v. 1; 2Prius, Ev.,1265 Grreenl. Pyne§

331; v.; H. Pinkham55 v. 8 N.Gile,Rep., Sargent Rep.,
3 N.Gear, H. 484.Rep.,

to enable aActual of a is sufficient partychattelpossession
dis­maintain title shouldto a to the whotrover strangeragainst

isactualthis is the possessionhim. But on thatpossess ground
3 N.v. Gear,evidence of Pinkhamprimé property.fade

H. and cases cited.484, thereRep.,
soAnd it that to immediateis submitted this possession,right
aaction, fromas to to mustenable the .maintain this flowparty

from an mterestof in the orconverted,chattelright property
theit;in ex. of before goodsthe case a factor orgr., consignee,

hisbeen or taken into actualhim,have received pos­actually by
as mentionedsession, and are their transit,they bywhile upon

C. 1 & 47.in Fowler v. Bos.Downs, Pul.,J.,Eyre,
antalee in the execution ofA to ofright possession property,

to onecan no such title as enableofficial constituteduty, surely
maintain trover.to

the a thesheriff,In this case attachedplaintiff, being deputy
in a and also ofwrit,of thebyquestion, leaving copyproperty

clerk;the the andattachment,the return of with bringstown
action the of thedefendants,this beingagainst pro-purchasers

for not it him on histo demand.deliveringperty,
is thatIt submitted the attachment'of personal property, by

a attachment,of the the return of theleavmg writ, withcopy
the of theclerk, the officer nowith gives pro-town possession

acanor At itmost,either actual constructive. be onlyperty,
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constructive possession. The statute morecontemplates nothing
than a constructive which thatpossession, an attach-provides
ment made the cases suchby copy for an attach-(in proper

“ shall bement,) not or defeateddissolved of theany neglectby
officer to retain actual of the Stat.,Rev.possession property.”

184,chap., 14. And such an canattachment no personlay§
under to it toobligation him,deliver on his demand. The only
effect it can is to himhave toa ingive right, preference any
other, to action,such execution as be obtained in thelevy may

the so if heupon attached, does it withinproperty thirty days
after the Buttime limited statute. the merejudgment: by

toright an inexecution, to can constitutelevy others,preference
no oreither actual constructive.possession,

It is true that the officer had a to tahe of theright possession
in abut this from hiswasproperty question; right flowing

character,official rather than or in theto, interest,from titleany
— and the same be said of other ofproperty may any property

the debtor— the officer the executionjudgment holding may
;take it ofof for the a butpossession hemakiug levypurpose

can call no to it to him. And anupon one deliver attachment
him this in to otherby copy givesonly right, preference any

execution orcreditor thesubsequent within time lim-purchaser,
ited statute.by

of immediate soof as toRight enable apossession property,
to amaintain trover on demand and mustrefusal, be ac-person

;or an interest in thethe right samecompanied by property,of
the officer in this case had not.which

thedifferent from the is case wherepresent isYery property
beand to deliveredthe to thereceipted, receipter promisedby

;in N.demand,officer on as v. 10 H.Cargill Webb, 199Rep.,
Pinkham v. 3 N. H. 484.Gear, Rep.,

But the bethat officer could considered, virtue ofallowing by
in ofattachment,the as thepossessionconstructively property,

and his asthat title such enable him tootherwise was to main-
tain trover actual of hefor conversion the had noany property,

call the to itto defendants deliver to him.right Andupon
them,hence a refusal to it to him on his demand,deliver couldby
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nobe evidence of a conversion. It is aonly where isperson
bound to deliver on thatdemand, his is evidenceproperty refusal
of a conversion.

The officer the ofhaving office,virtue his andright, theby
execution hewhich and the formerheld, to takeattachment, pos-
session of the for the of theproperty, execution,purpose levying
he should have to execute his ifproceeded and the de-duty;
fendants had obstructed him, in this exercise of his official duty,

would havethey become liable to the of the inpenalties law
such case provided.

■4. But the title be,however there inwas thisplaintiff’s may
case no such the defendants to furnishas evidence ofbyrefusal
a conversion. offered to the to take itallowThey plaintiff away,

that had a title to it.protesting nothey waivedThey rights
that the them.gavelaw claimed theThey whatmerely law-

them;vested in and this one do withoutany may subjecting
himself to All aan action. the officer had to demandright of
them a rightwas to to his executionproceed thelevy upon pro-

And thisperty. offered to him do.tothey permit
5. There been no insuch this ashaving refusal, case, shews

a aconversion, is,remaining question the(supposing plaintiff,
virtue of the to have aby attachment, had sufficient title to

himenable to theremaintain was actualtrover,) any conversion,
toof a refusal deliver ?independent

It is submitted that an attachment of underproperty by copy,
statute,the does not so divest it from the in ofperson possession

,*it as him from the to itto use unlessright it bepreclude pro-
of that nature use could be made of it short of aperty that.no

it indestruction. Were otherwise, ofpersons possession pro-
become liable for the conver-howeverperty, innocently, might

of thatit,sion without awere coursesuspecting they pursuing
of Should he becomethe could bewhich questioned.propriety

attachment,the after the heliable at for the use ofall, property
the attachmentso beingmust become immediately uponequally

Andit at the time. heto be usingif he shouldmade, happen
of without theit,of a conversion pos-thus becomewould guilty

he incurring.of the waswhichknowing liabilitysibility
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the de-the of the bythat use machineryBut allowing6.
as ais to beattachment, regardedit underfendants, while was

theoiler return it tothere been an toconversion, plaintiffhaving
of the todamagesthis must indemand, go mitigationon his

timethe at the the demand wasvalue ofthe full machinery,
at to theentitled,the can recovermost,And bemade. plaintiff

theusedof done to the beingdamage by byamount machinery,
defendants, inthe demand this case dol-before made: fivewas

of thelars, parties.agreementby
that there is no sound reasonit is believed which per-But will

recover, done theto for todamagethe machinerymit plaintiff
tounless he can sustain a claim the wholeuse, property.by

no for such ascan sustain claim exceptThe officer anything,
hemade available to the executionbe whichuponcould apply

heBut he when to seize thedid,held. with-neglected property
the asrendered,after he mightin the judgment wasthirty days

the thedone, abandon all to fromarisinghave right property
itself,attachment. And abandoned thehaving propertyprior

be immaterial to him it hasit must whetherentirely depreciated
Itor be made, case,not. could in no toin value pay anything

execution; thethe the forwhich whichwas purposeupon only
or theinterest,had could claim toofficer any lay property.any

in event be toBut there can no on7. any ground which
the defendant, Chandler, in action. He notthis inwascharge

of the and no becould,machinery, uponpossession principle,
to it on thedeliver demand of Evenplaintiff.required the.

thethe use of bedemand,should before the deemedmachinery,
thusit,of and the verdict be sustained for thea conversion

thus it to to extentoccasioned, be sustained thisoughtdamage
Blake,the defendant asshouldand be set asideonly against

Chandler.against

Woods, J. It has the of thisbeen declared doctrinelong
a sheriff,that hascourt, seized mensewho goods upon process,

therein;or it isexecution, has a andupon special property
founded his them.upon for ofthe safe custodyresponsibility
Poole 1 2v. Simonds, 289;N. H. Colley,Odiorne v.Rep.,
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66. A similar isdo., doctrine holden. in other jurisdictions.
408; ;12 6 2do.,Johns. 195 47.Saund.Rep.,

And it is clear that the action in theentirely adopted present
formis a of for com­case redress of theproper remedy injury

ifof, the attachment be theas a valid andregarded one,plained
attachment;as to Tufts at the date of the forproperty belonging

in that case the havewould aplaintiff acquired special property
in the as as a to themachinery, rightwell immediate possession

it,of enable him to maintainwould trover.which Odiorne v.
cited.beforeColley,

The, case finds that the attached the'property was by plaintiff,
a of the andand officer’s returnwrit leftcopy with thewas

of inAlstead,clerktown theconformity with of theprovisions
184,Rev. 14.Stat., chap., §

the of such theleavingWhether with clerkcopy alone,town
thefirst goods,otherwise will constitute aattachingwithout

and valid attachmentsufficient of orpersonal chattels, whether
the of a the clerk isleaving with town tocopy only equivalent

the actual of the attached theretaining goods officer,custody by
his after a sufficientor attachmentagent, has been made, and

can that effect arehave which con-questions deserveonly, may
butarise,sideration need notwhen which be determinedthey at

time.this
officer hasHere the returned an attachment of the property,

athat is to return alland of theequivalent facts and acts done
toare constitute arequired valid attachment ofwhich personal

sufficient,and that is and in the absence ofproperty; fraud, is
the ofof fact the attachment.conclusive Brown v. 9Davis,

76.N. H. Rep.,
to thinkare inclined that the caseWe furnishes competent

of a conversion. Hereevidence was an actual use and exercise
over the theownership defendants,of property after theby at-

a claimunder of atachment, ofright and ofproperty, right
asserted,And the claim was and the exercisedrightpossession.

of the demand made the officer.the time Theat by works were
the claimed bothand was of the defend-property bymanaged,

the is entitled to recover unless theplaintiffants. So property
xxiii.von. 8
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theto have deed ofbyis Tufts topassedshown or ofPage,
bank.to the CheshireTufts

the deed of from Tufts toregard mortgageBut we Walter
as9,1844,of a validJanuary beingPage, mortgage,Calvin

title to all theto a valid de-Page personal propertyconveying
therein.scribed

taken tothe its cannotthink exceptions validity prevail.We
and tois excepted upon grounds.twoquestionedIts validity

is that the to to securemortgage givenwas aPagefirstThe
and due to the Cheshire bank. Andwasbelongeddebt which

the not the oaththat wassecond, accompanied bymortgagethe
the date ofAt the Page wasmortgage,mortgagee.of the

££of the full tobank,the ofpower disposeas withagentacting
in theof the bank to the bank,property belonginginterestthe
at the Mill so called, inPaperreal and personal, Village,both

of bank,in the the and for theirname benefit,AndAlstead.
deed or deeds of all orexecute, &c.,make, any any portionto

said bank in said and inof tovillage,real estate generaltheof
ofof the interest the bank in saidand dispose propertymanage

discretion.”bestat his
itPage, seem,wouldpowers,these plenary conveyedWith

mill to Tufts inWalter the name of theand machinerythe
executed his fiveTufts notes topromissoryand thereuponbank,
benefit of thefor thebearer, bank, atogetheror withPagesaid

the oath ofthe Tuftsaccompanied byof machinery,mortgage
theform, of thethe usual verifying justice debtinand Page,

from Tufts toand owing Page.due Mowhowhonestlybeingas
inthe this case, andmortgagee? Who tofact wasthestands

due; should have takenand the oathwho re-the debtwaswhom
?validthe mortgageto renderquired

under the broadactingthatdoubted, Page, pow-is notIt
<£ and ofhim to themanage dispose in-conferred uponers

hisat best discretion,”in thebank waspropertyof theterest
notes toof the running himselfin the ortakingwarrantedwell

to himself to secure thea mortgagewithbearer, together notes,
are concerned.transactionthetofar theso as parties

that theoath debt due fromthethat wasinsistedBut it is
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; shown,to is andthe is not true and soTufts Page, mortgagee,
for that cause the is void.mortgage

It Tufts tois is due fromnot that the debtquestioned justly
bank,to theone;some been takennor that the hadif mortgage

thebank,and the due to thedebt had have beenbeen stated to
a suffi-oath of have beenthe the bank,of wouldPage, agent

cient verification of the fact.
stat-But of theis it not to thetrue, according requirements
well,heute, that to that mightthe debt so duefar Pagewas

himself ?and tothat it duewith and wastruth,propriety testify
averifiedIs not the; bythe is not certificateoath true and

as duebe treatedso far that itinterested in the debtparty may
to him ?

The authoritynotes He hadwere to properpayable Page.
toto duetake notthem in that manner. Were theypayable

It is truehim, as ?of thebetween the in the laweyeparties,
that ashe theheld the under mortgage,and the interestnotes
the trustee and of the bank.agent

But thathim in capacity;the due tonevertheless, debt was
makethink,and circumstances,well wemight he, under such
him.oath tothat the and owingsame duedebts,were just

him; andtowereThey due and andjust debts, owing payable
andis trueas oathalthough trustee in thefact, nevertheless

sufficient, mightPageto the of the act.according requirements
have notesmaintained an in ifaction, name,his theown upon
not at The ofpaid the statute is thematurity. great object
verification of the of the as thejustice debt, the debt of mortga-

; but whether it be due to theger as absoluteowner,mortgagee
or as cantrustee, make no difference. If theonly bemortgage
made to the actual theof inproprietor debt, the caseexcepting
of a ashe, well as thecorporation, debtor, must itsverify justice;

ifbut the securities be taken to the trustee, he be made amay
to the verification.party

A different doctrine would never a trusteeallow to secure the
of his cestui trustmoney aque ofby mortgage personal proper-

than in theotherwise name ofty trust;the cestui andque of
incourse all cases of on the of theincapacity part cestui que
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the trustee could not it all. We arethus secure at there-trust,
of the that the valid,fore all was andclearly opinion mortgage

therein;to all the describedPageconveyed property sufficiently
the thenot as but as creditors ofbetweenonly parties, against

Tufts.
It is not that the if executed andquestioned, wellmortgage,

title toa all the averified, sufficientpassed property, by descrip-
the the It isarticle called contend-tion, rag-cutter.excepting

deed,that that did not under the the reasoned forhowever pass
not described.that it was sufficiently

intended to the title to. thatfinds that it wasThe ease pass
as as the rest, evidenceparolarticle of wellmachinery provided

If asuch intention. the facts furnishto showbe competent
ifadmissible,then the evidenceof latentcase a wasambiguity,

Jones 1 Black.Newman,it inadmissible. v. W. Rep.,wasnot,
671;6 D. & Carl­Thomas Claremont v.60; Thomas, E.,v.

369.2 N. H.ton, Rep.,
andBacon,this laid Lord whichThe rule on downsubject by

learned commentators andhas come to us byapproved jurists,
“ There be sorts of ofstated, words,thusis two ambiguities

and the other latens. Patens isthe is amhiguitasone patens,
orto be the deed instru-that ambiguous uponwhich appears

that seemeth certain andlatens is whichment, ambigui--without
instrument,the deed or butthat uponappearethfor anythingty

matter out of the deed that breedethcollateralis somethere
ambiguity.”

Lord Bacon of latentagiven by ambiguityillustrationThe
of S. to J. E. his heirs,manor and hereI“Ifthus, mygrantis

thatall. But if the truth be Iat haveno ambiguityappeareth
S.,and North this isS.,of South ambiguitybothmanorsthe

it shall be avermentthereforeandfact, holpen byofmatter
that the intended shouldit pass.”them partyof waswhether

the rule this sub-4 68,Coke’scase, uponRep.,In Cheyney’s
andit,of the underthe question arisingnatureas aswellject,

and illustrated. The casestatedare very clearlyits application,
land,man devises his his“Athus,is byin illustrationgiven

and It turnsdies.John,to his son generally,in writing,will,
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in atfact, sons,out that the of his hetime will had'twomaking
both Itthe name of John. is now thatbaptized by apparent

of and anthe terms the are clearalthough will plain, ambiguity
has arisen as to the to intended thetheywhom wereperson by

such hetestator to Coke that in case shall havesaysapply.
the land the father intended to advance andit,whom with that
the inson or theyounger evidence, allege devisemay, pleading

him;to and if it be hedenied, towitnessesmay produce prove
his intent,father’s and that the father the other to bothought
dead, or that at the of thetime he namedmade,will his son

the and left theJohn, the out ofwriter additionyounger, younger.
if itAnd cannot be the father did intend,whom theproved will

is void for uncertainty.”
in 2J., v. Carlton,Claremont N. H. 869,Woodbury, Rep.,

“a case of a latent Thethus: identicalputs monu­ambiguity
ment or in isreferred to a deed a ofboundary always subject

andevidence, it is toleft theparol disputed alwayswhen jury
to the actual monument intended.which Thussay was there

of andbe trees a similar ;with similarmay species,two marks
each orsimilar stakes not far distant from other,two riverstwo

name;of the same and intended the deedwhich was by would
itsettled on the that isevidence,be aground latentby parol

ambiguity.”
the Town 8Bartlett v. N. H.Nottingham, 300,Rep.,of

an action commenced the to recoverby plaintiffwas compensa-
for the defendants,rendered at thefor servicestion ofrequest

in a ofdiscontinuance aCilley, procuringone Joseph highway
out in said town.laid

March, 1833,ofthe wasCilleyOn appointedtwelfth agent
theto defendthe theagainst petition uponof town wMch road

laid out in 1834.afterwards January,was
that1834, it the beMarch,In was voted selectmen the agents

thethe ensuing year.of fortown
1834,At a in theDecember, townmeeting,town voted to

”“to authorize thethe aird toagentdiscontinue highway, peti-
of common for their consent.the courttion thispleas Upon

to andmeasures saidvote, procure assent,tookCilley employed
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in business. It submitted to thethe to.the was juryplaintiff
“evidence, thethis whether term thedetermine, upon agent,”

1834,the of December,in referred tovote orcontained Ciliey
theof town.to the selectmen

the case, was whether itThe sub-uponquestion, properlywas
to determine thatthem fact.tomitted
to the the above Mr.question arising facts,In reference upon

“usedBichardson the viz: Itfollowing language,Chief Justice
thethat extrinsicwhere evidence introduced tois settledwell

matter to which the termssubject of thethe particularshow
one to which the termssubjectshows can berefer, onlydeed

no isevidence admissible to or re-parol enlarge,applied,fairly
and terms tointelligible used, orthe unambiguousstrain explain

tothe the instrument.ofthe partiesintention
thethat of anwhen terms instru-happensDut it sometimes

oral,themselvesin extrinsicunambiguous, evidencearement
the offor thepurposenecessary ascertaining particu-becomes

andrelate,tomatter which thethey termsalthoughlar subject
it in somedistinct, cases that thehappensandare clear objects
are notrelate clear andequally butthey certain,to which

and aremore foundmayor to exist toobjects whicheven two
be In such a caseproperly applicable. arisesmaytermsthe

a latent ambiguity.”is termedwhat
underof consideration themortgagedeed isIn the property

“ andthe chattelsfollowing goodsbe into now anddescribed
Alstead,in me, &c.,mill occupied by viz: onethe paperabout

cutter and allsizer, theretodryer, apparatus be-paper-machine,
&c.&c.,longing,”

is anthat therein instrumentevidence attach-shownIt was
cutter;acalled also thatmachine, there isa aed to paper

in millsused is notwhichinstrument attachedpaperormachine
called a and that theremachine rag-cutter,to wasthe paper

at thein said date of the mort-paper-millinstrumentsuch an
is sometimesinstrument called also athat said cutter.andgage,

herethen, two instruments calledthis were andshowingUpon
of one ofcutter,the name alsowhich wasbyknown known by

of rag-cutter.the name
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the deed arethink the terms of properly applicableNow we
both of which calledinstruments,to each of those were cutters,
mill.in theand both of which were
found in the millthem had been no doubtIf but one of would

the in thethat deed theexist, think, one soby descriptionwe
it.found have bywould passed

the ifmachine,The cutter attached to that hadpaper been
havemill,the cutter in the undoubtedlywould un-passedonly

of theif as aterms not machineused, paperder the itself.part
under the circumstancesalso thatthink supposed,And thewe

the terms of thehave deed,passed bywould inas-rag-cutter
andcalled known thethe instrument was namebyas ofmuch

the name of and millas inrag-cutter,as was thebycutter well
In such a casethe deed. doubtdate of what couldthe exist,at

in the afforded thethe deed andlight by sur-questionviewing
the termthat cuttercircumstances, was intendedbyrounding

sometimes or morethe instrumentor call-rag-cutter, generally-
and called also andname, thethat knownyeted name ofbyby

hadif no other cutter been in theand that mill atcutter, the
? Here then,have think,it we apassedtime was clearwould
and to thelatent accordingof whole currentambiguity;case of

and in thisin theEnglandbothauthorities, country, parol evi-
admissiblein the case towas show whichoffered of thedence

theintended Theby parties.cutters was rag-cutter wastwo
indescribed the deedsufficiently mortgagetherefore to Page,

thereby.conveyedand was well
theclaimed on of thepartfurther defendantsIt is that the

to thein were Cheshireconveyed bankquestionmachines by
his deed of theTufts, mortgage mill, ofpaper Janu-byWalter
It is not that ifdoubted, the1844. machines9th, wereary

the bank,deed tothat they afterwards became thebyconveyed
defendants theof the by subsequent men-conveyancesproperty

The machines arethe case. toin have beenallegedtioned
as a of freehold,to have the or 'asand anfixtures, passed part

it. The to be isof then decidedquestion whetherappurtenance
asare to be fixturesregardedinthe machines annexedquestion

theand a of real or aro tofreehold, estate,to the so part be
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mere asdeemed thebetween thepersonalty toparties mortgage.
toIt seem be settled,now infullywould this State and else­

tthetha­ strict rule thatwhere, has been in England,applied
and 3191, East.,Taunt., as38,) between heir and(1.7 execu­

in are fixturestor, determining what attached theto freehold, is
also as between vendor and andapplicable vendee, mortgager

;and v. 3Kittridge Woods, N. H. 503 12mortgagee. Rep.,
and205, 232, authorities cited.do., It sometime sincewas

thatdecided in inEngland, asgeneral, personsbetween holding
executor,the heir andrelation of iswhatever connected thewith

annexed isand to andit,freehold to its andnecessary enjoyment
shall touse, the hem.go Lawton v. Salmon,profitable (Easter,

1 H. Black.,22 Geo. inIII.,) reported note. That259, was
fixed in saltthe case of salt pans works the ancestor andby

to amortar brick floor. Thefastened case of mill stonesby
millfixed is a case similar into the and isprinciple, put by

as the case of aBaron fixture toComynsCh. thebelonging
thenot executor. B.and Biens Theheir, Oomyns Dig. gen­
established therule as thiseral authorities isby upon subject

the case of thein Packetslaid v. Bel­Despatch Linedown of
12 N.Co., H. 233.Man. It is stated thus:Rep.,lamy

“ otherand articles essentialMachines to the of aoccupation
to the business carried onor in andit, are af­building, which

to the freehold,fixed or fastened and used it,with ofpartake
of real it,become andestate,the character of apart pass by

of the land.” The inauthorities of thesupportconveyance
are there acited,thus stated andveryrule offully repetition
be a of Thishere work supererogation. generalthem would

both its and itsrecommended manifestreasonableness,is byrule
and has the sanction ofand a ofutility, great weightpropriety

authority.
and of thestated the reasons grounds opin-Lord Mamf&ld

“as Thecited,before pres-follows:Salmon,Lawton v.ion in
is a valuable inheri-The salt springis strong.ent case very

is a salt work,it unless therefromcomesbut no profittance,
the offor&c., containingof a purposeconsists building,which

the inheritanceto Theground.which are fixedtíre pans, &c.s
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;them are accessories, neces-cannot be theywithoutenjoyed
and use of the Theto the principal. ownersary enjoyment

them benefit of the inheritance. Heerected for the could
mean to them to the executor and him to thenever ex-give put
of them towithout himtaking advantagepense away any who

could have the old materials or a fromcontribution theonly
in ofheir lieu them. But the heir weekgained eight pounds per by

the of therefore,them. On reason the and the intentionthing,
toof the must the heir. reason theretestator, go Everythey

and Lord inMansfield,statedurged, groundevery by support
of the in that is in thecase, casejudgment equally applicable
under consideration. aThis Thepaper-mill. buildingwas was
erected to andcover the andprotect enable themachinery,

to it in the ofoperateowners business Withoutpaper-making.
the the business could benot carried onmachinery, successfully;

thenor could benefits of the beanticipated paper-mill enjoyed,
or its be realized.profits

In the deed of Tufts to the bank the describedpremises were
“ “as certain theland, with and&c., thereon, waterpaper-mill,”

uprivilege appurtenant,” &c., all itstogether with privileges
and '&c. Aappurtenances,” could bebuilding hardly properly

“denominated a that contain noshouldpaper-mill,” machinery
thefor manufacture of The in common un-paper. building,

derstanding, seem to be one ofwould the constituentonly parts
mill;of such a thewhile be. fillwould tomachinery necessary

and the idea.up complete
The facts the inrespecting machines instatedquestion, the

case, shew them toclearly have been fixtures thewithin plain-­
rule laid in thegeneral case of thedown LineDespatch of
v.Packets Man. Co., before cited.Bellamy The machines

essential thewere to useful of the and tooccupation building,
the business carried on in andit, affixed and fastenedwere to
the freehold, and used it,with and inin usewere connection-­

it at thewith time theof tliemoreover, machinesmortgage;
affixedwere forclearly and thatpermanent use, is ac­sufficient,

tocording cases, evenmany thethough had beenaffixing slight.
v.Walker 20Sherman, Wend., 653.

VOL. XXIII. 9
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be,it is toof the such as showncharacter fastening,The
as fixtures.to theconsidering machinesnofurnishes objection

that233,from 12 N. H.lastIt in the casesaid, cited, Rep.,is
otherwise, “isas orthe fastening, slightthe character of being

thecharacter, not sustainedof a bycriterion questionablea
decisions; of thethe naturethe more onof dependsweight

the freehold.”connected the use ofuse,its as witharticle and .
articles,'that machines or otherhowever,is, necessaryIt

orbeen connected thein have with realty,someshould, way,
of involvethat the removal them wouldbeen sohave placed,

ofordestruction, or substantial injurythe impairment,either
as con­that the same should be regardedin orderfreehold,the

in nomovableloose,of it. Mere machinery,astituting part
a of theis not to be asaffixed, partregardedattached o.rway

the free­it in connectionbe used withthoughreal evenestate,
itthe to isof which appro­in theandhold, promotion business

215; Horne 20East., Baker, Rep.,v. Wend.9priated.
;6 663 12Sherman, Cowen, Miller636; Plumb,v.v.Walker

234.H.N. Rep.
the rule that is sodoes not conflicthowever, withview,This

attached to thethat some have beensettled, whichthings,well
detached a orare forfreehold, purpose,but temporary bywhich

andstill, nevertheless, areaccident, attached,are constructively
to it. A mill-stone detach­andof the freehold appurtenanees

& thefixtures,Fer. on and stones183,)to be (Amosed picked,
(Goddarda flood,a v.removed Bol­byirons of grist-milland ­

theare of class andmentioned,Greenl. 427,)6ster, Rep.,
20Sherman,to the freehold. v. Wend.,Walkerstill belong

636.
Plumb,Miller before far incited,of v. itsgoescaseThe

is in thatand much to thedecide,to show ma-pointprinciples
are to be as andregarded fixtures,in passedchines question,

to the bank.deedthe mortgageby
are of the thatthe the machines inwhole, opinionweUpon

andfreehold, such,a of the as thepart passed bywerequestion
bank,to the Cheshire on the ninth ofof Tufts January,deed

1844; stated,this as as that beforeand that ground,upon well
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the in this case must set that thereverdict be and mustaside,
be

Judgment thefor defendants.

Ex’rs, v. Lathrop.&Grant als.,

the of this the collection of executions ispractice State, issued,By stayed by
injunctionan judgefrom this or a in acourt, thereof, vacation, upon proper

aissuingcase either before or after the of writ of in cases wheremade; error,
judgmentone is issued. The court where the is rendered alsomay suspend

the issuing goodof execution for cause shewn.

Section of the Revised that no1, 193, execution shallStatutes,chap. provides,
issue until judgmentthe of after rendered whetherexpiration twenty-fours 3
a ofwrit error issued within the hours as a of exe-operatestwenty-four stay

queere? It an legallycution, does not have that effect execution issuedupon
after the of the hours.expiration twenty-four

againstWhere rightseveral were commenced a and theactions to theparty,
agreementattached one and the of theproperty depended upon question, by

five who attached the sold and thewas was carriedfirst, toproperty question
the remaining attachingcourt the United and theof credi-supreme States;

agreementalso antors entered that their actions should abide andinto follow
the event of the one to the andcarried that thecourt, at-supreme property

“might agreement,tached be as insold the first but preju-withoutspecified
rightsdice to have mighttheir to the avails the executionsapplied upon they

suits,” Held, surroundingobtain in their that all the mightcircumstances be—
decidingin meaning agreement;taken into as to the ofconsideration the

rightsthatthat it could not be construed to mean the relative of the attach-
but iting should be that must becreditors understood toaltered, meanonly

change rightstothe did not intend their ofthat virtue theparties by sale,
have their claim the asbut should would have theupon money they upon

goods if that thenot executions should be satisfied in the order of thesold;
attachments made.

for a falseCase, defendant, sheriff,the a re-against deputy
turn a The declaration set inforth,of execution.upon writ

as the executors of Grant,that the Samuelsubstance, plaintiffs,
1849,on the of recov-deceased, day September,twenty-second

inered in the of common thiscourt pleas, county,judgment,


