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legateethat theof testatorlegacy specific,is when it is the intention theA
correspond-merely abequeathed him,very thing to and notshould have the

debts,ofamount, paymentforing value; and it is not liable to abatementin
purpose.the assets are inusffieient for thatunless

dollars, personal property,inbequeathed to “five hundredA his wifetestator
meeting-house.”congregationalmay select; pewalso the in thesuch as she

specific.Held, bequeststhat the were
particularof a as thea fundgiven generally,a with demonstrationlegacy heIf
legacy.it apayment,of will he demonstrativesource or means

Every specific.gift of land is considered
life,wife, the landduring the use and income ofhis herA testator devised to

farm,lived, sopartof a of the Davishe and certainbuildingsand where
Held, specific.the devise wascalled. that

unlessignorant proprty,of hissupposedis to of the conditionA testator not he
iswill that he so.appearit from the the

gift.intending objecta to the of hisis be as benefittestator to consideredA
totestator, one-half the residue of his estatesundry bequests, devisedafterA

niece,a nephewremainder to anddevised one-half thehis He thensister.
legacies, he devis-property, paying his debts andrest of his afterand all the

charged up-legaciesthe debts and beenthe of a brother. If haded to heirs
Held,share, thatnothing have been left for the devisees.last wouldon the

residuary de-property included in thethey charged upon all thewere to bo
vises.

Appeal tbedecree of court of for thisfrom a probate county.
theon secondHenniker,of ofWallace,M. dayRobert Octo-

he towill,his hisgavewhich1846,D. byA. wifeber, made
in three after hisdollars, decease;hundred payable yearsfifteen

such as sheindollars se-property, mighthundred personalfive
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lect, the in the and the usepew congregational meeting-house,
and income of the land and he lived, herbuildings where during

;life and also aof of the Davis so called. Hefarm,part gave
to his B.Wallace,Jonas and hisnephew, niece, Susan Patterson,
the ofsum one and to Susan theeach,hundred dollars Chapin
sum of to inbe onedollars, werefifty legacies paid yearwhich
after his then devised as :decease. The testator follows

“ I do sister,further and to Patter-give bequeath my Mary
son, wife.of her heirs and onePatterson,Peter undivid-assigns,
ed half of all ofthe residue and remainderrest, my property,
whether to her,or and to hold the samereal, to havepersonal
the said andPatterson, her heirs forever.Mary assigns,

“ I do Wallace,also to Robertandgive bequeath my nephew,
and to P.Susan of Jonathanniece, Darling,wifemy Darling,
their and remainder estate,heirs one half of the ofassigns, my
whether hold the to them-real,or to have and to samepersonal
the said Robert and Susan their heirs andWallace as?Darling,
signs, forever; the issaid Robert Wallace to have two dollars as
often as the said Susan shall have one dollar.Darling

“ All the residue and ofrest, remainder aftermy property,
and Ipaying Albert,debts do and tomy legacies, give bequeath

Robert, ofThomas, Wallace,William and Susan heirs Thomas
Wallace, bedeceased, to divided them.betweenequally

“ And I do constitute and Robert Wallaceappointhereby my
sole executor this last andof testament.”my will

The was on the of October, 1846,will fourthproved Tuesday
and aat court of held on the June,fourth ofprobate Tuesday

the :decree made *1850, following was
“ a onNotice been that would be hadhaving given hearing

the at and andannexed this time the saidpetition, nowplace,
testator,executor exhibits a of the of saidappearing, willcopy

is hereto theannexed, and-it said thatwhich willappearing by
testator intended to make distribution of his estate therein spec-

hisified, sister, his RobertPatterson,between Mary nephew
debts;and his niece SusanWallace, before ofDarling, payment

after certain andand, whereas, legacies, mak-specifiedpaying
of the thewill,a to said residue of es-accordingdistributionitíg
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therethe above named would not havetate re-among legatees,
the itdebts,sufficient toestate became ne-wherebymained pay

the before alaw, debts,toby making distributioncessary, pay
the estate andresidue of among legatees,of the said thereby

as intended andestate, bythem interest in said expressed in the
became affectedtestator,of the saidwill, greatly and materially

diminished:
“ ofa fair construction saidTherefore, will, andupon giving

intended theit and effectto the by testator, it is de-operation
infound the saidcreed that the balance hands,whole executor’s

annexed,to the account hereunto thebeing sum ofaccording one,
thedollars, togetherhundred with sum of oneseventy-five hun-

to Patterson,dred dollars advanced said asMary ofpart her
the ofin sum twobalance, makingshare said hundred seventy-

as the balance tocents,and befive dollars eight distributed ac-
andsaid to should bewill,to tobelongs thecording paid said

Robert andPatterson, SusanWallace inMary Darling, the pro-
saidin will:portion specified

“ that theordered,It is therefore said executor topay the
one hundredsaid Patterson dollarsMary (the already received,

of the theto be reckoned as sum ofpart same,) one hundred
dollars, thirty-eighteighty-three cents,...........§183.38

dollarsSusan cents,....To Darling, thirty fifty-seven 30.57
to his use dollars thirteenAnd retain own sixty-one cents., 61.13

§275.08”
anddecree,this Albert RobertFrom Wallace appealed, and

the thereasons of :appeal,as thefiled, following
“ thethat said order andBecause, decree,by the said execu-

to the balanceordered whole foundtor in hispaywas hands, be-
dollars andhundred seventy-five cents:eighttwo toing Pat-Mary

sum of onehundredterson the dollarseighty-three and thirty-eight
dollarsto Susan andcents, Darling thirty fifty-seven cents, and

use dollars andto his own thirteensixty-oneretain cents. Where-
shouldthe order and decree havesaidas, been, that the said

to Patterson the sum ofMaryexecutor onepay hundred thirty-
anddollars cents, the one halfbeingseven offifty-four said sum
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and dollars and and tocents,hundred seventy-fire eightof two
and anddollars re-cents,Darling twenty-two ninety-twoSusan

use, dollars and cents,to his andtain own forty-five eighty-four
in the hands thethe of saidremaining executor,balancethat

named,the several sums last above being sixty-eightafter paying
tocents, should have been decreed beanddollars seventy-seven

Robert and WilliamWallace, Thomas,to Albert andsaidpaid
of ThomasWallace, Wallace, deceased,heirs equallySusanand

will;thethe as inthem as residuary legatees, specifiedbetween
them,and Robert Wallace claim to have allowedsaid Albertthe

and as theircents,of thirteen dollarsthe sum seventy-fiveeach
sum dollars andof said of seventy-sharedistributive sixty-eight

cents.seven

theforBowman, appellants.

executor.theSmith, for

GrlLcniiisr, The in iscase, whether,J. thisquestion,G. up-
of the the andwill, debtsconstruction arolegaciesaon proper

to the fivedevised heirs of Thom-of theout propertyto be paid
arethe ortwo,of whether areappellants theywhomWallace,as

all the devised theproperty byupon residuarychargeable
clauses.

wife,makes a for his thenfirst andprovisiontestatorThe be-
to three of his relations.legacies Hepecuniarycertainqueaths

Patterson, the residue hisMrs. one-half ofto prop-then gives
half then toThe other bereal disposedand waspersonal.erty,

of or one-fourth of thethis, residue,whole heand one-halfof,
inand Mrs. the distributionWallace ofDarling,Roberttogives

is to have andtwo-thirds Mrs.Wallace isDarlingRobertwhich
ofAll the residue his one-property, beinghave ono-tliird.to

after,first named,residuethe whole debtspayingoffourth part
the heira of Thomasto five Wallace. Ithe giveslegacies,and

theof that testatorthe court intend-of probatethe opinionwas
of his estateresidue betweenthe Mrs.grossdistributetoed

theand Mrs. beforeDarling,WallacePatterson, pay-Robert
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thedebts,merit of his of be that thewhich wouldconsequence
theof debts must be thethroivn shareexclusively uponpayment

the and the co-heirs ofto other Thomas Wal-given appellants,
lace.

The is not the theraised, whetherquestion by parties, lega
cies of are mere as tosuch, boundand,money pecuniary legacies,
contribute to the of the if toestate,burdens the words relating
the them;of the debts can be to or whetherpayment applied

are notand to abate until the otherspecific bequests, devi­they
ses and have been Butlegacies exhausted. the court is inclined
not to construe a as unless so intended.specific,legacy clearly

752; Johnson, Ves., ;v. 4 Innes v. 4 568Kirby Potter, Ves.,
Webster v. 8 413. And theseHale, Ves., are notlegacies spe­
cific, but common v. 2legacies.pecuniary Lupton Lupton,

622Johns., ;Ch. Brownsmith, ;Wilson v. 9 180 Lam­Ves.,
bert v. 11Lambert, 607. But from this remark mustVes., be

“the of five hundred dollars inexcepted legacy personal proper­
“such as she and ofty select,” that the in the con­may pew

gregational meeting-house.” our law the executor,By except
he is thewhere is bound to anresiduary return inven­legatee,

of the the oftory personal value which isproperty, estimated
The asby appraisers. personal not,does inproperty England,

but,to the if ofgo executor, the will, descends toundisposed by
the heir at As thelaw. is allpersonal andproperty inventoried,

estate,to the after the ofbelongs death the atestator, reference
to init, connection awith seem to make thelegacy, would leg­

more itthan beacy specific considered themight use of theby
same inwords of theEngland. cases,Many English therefore,

to the distinctionrelating between andspecific demonstrative
are not solegacies, here as be,wouldapplicable were therethey

not not this difference in our It is stated,laws. not in the case,
that the testator left to the ofpersonal amount fiveproperty
hundred adollars, or theinpew congregational meeting-house,

isbut there no reason to fact,doubt the more.than that heany
died seized of certain real estate thedescribed in will.

The distinction thesebetween two kinds of is oftenlegacies
nice. v. 54;White 6 andvery Winchester, Pick., the cases

VOL. XXIJT. so
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are bethe numerous. It ne­upon not, however,point quite will
(Ato examine them at isofcessary many present. legacy spe­

it is the intention of that thecific, the testatorwhen legatee
should the ahave and not corres­very thing bequeathed, merely

amount in avalue. Such is not liable to abate­ponding legacy
ment for the of the assets are insufficientdebts, unlesspayment
for that But if a abe withpurpose. given generally,legacy

meansdemonstration of a as the source or offund,particular
payment, legacy­ Walton,.ait be demonstrative v.will Walton

Johns.,7 Ch. 258.
the the testatorPotter, Ves., 748,In case of v. 4 be­Kirby

“ annuities,”a of reduced bank andoutqueathed legacy my
not But Lord said,the held to bewaslegacy specific. Alvanly

‘“ in reducedthus,if this had bankbeenlegacy expressed my
I that the testator meantcould not have consideredannuities,’

thatbut an identical ofpartanything corpus.”
the testatorIn Richards 9Richards, Price, 219, bequeathedv.

“ hehorses shalleldest of stock of whichto his son such part my
¿6800,”the amount ofbe and toselect, to valuedfairly appraised

much incase isheld to Thisthe beand waslegacy specific.
testator,the of theconsistent meaning presentand is withpoint,

select articles ofthat his shouldthink was, per-wifewhich we
to thethe toaccordingfrom appraisal,sonal inventory,property

dollars; a construction which,hundredamount of five wethe
borne out the authorities.think, is by

the for her life alsothe lands to wasThe devise of wife specific.
as a devise,of even island, general residuaryEv­ giftery

154;4 Mass. 7Brigden, Rep.,v. Vesey,Wymanspecific.
;10 605 Milne399; Monck, v. Sla­Broome v. Vesey,147,

399.7; Horton,305 Nannock8 v.ter, Vesey,Vesey,
thesome of real estateis not portionThe whetherquestion

that thewill, is,devises the devisein theincluded ofresiduary
the of theis not chargeable paymentthe withto appellants,
in all thethe includedestate, residuaryallbutdebts, whether

and the of theis not whether wholeclauses, charged,equally
such,a fund for thenot constitute Bydoes payment.residue

residue of hisall thethe the testatorclause in deviseswill,last
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“ to theandafter debts legacies,”property paying my appel­
debtslants. is and lega­Where land devised paymentafter of

cies, it is held to them. v.be with Williamscharged Chitty,
2545; Johns.,3 Ves., 624;Ch.v. Brud­Lupton,Lupton

enell 2 268. tAs andAtk.,v. betweenBoughton, specific gen­
is noteral the sufficient towherelegatees, personal property pay

thethe debts and the mustgeneral legatees loselegacy,specific
8 Pick., 478.Wood,their Humes v.legacies.

the intention of thethink, however, testator,We that which,
do not intervene,the of creditors must be thewhere rights guide

that thecourt,the clearof is sufficiently pecuniary legacies, and
devises,all the the toresiduary were belegacies preceding ex­

of the debts. Inthe burdenfrom theempted casethis-respect,
18 Pick.,similar 285. Inis to that of thatLee, appellant, case,

estate, notthe testator his apersonal bybequeathed residuary
and devisedbut as an absoluteclause, bequest, in trustproperty

ofthem,his and out theexecutors,to directed proceeds, to pay
that this manifestedIt held a clearhis debts. was intention of

the to thetestator tothe hisgive personal-property legatee, wife,
into debts. Sofrom the Bar­dwell v.payexempt Bard­liability

to his10 the testator wifewell, Pick., 19, one-thirdgave of his
to his sons all hisestate. He then gavepersonal personal estate,

“had to hisafter he wife andgivenwhatdeducting paying my
debts.” It held that these words made awas charge theupon

to the and that shouldbequest sons, thethey amountapply of
in of thethem debts, beforeproperty given payment shouldthey

take it for their use. In thatof ownany part case, there was
to the debts, withoutenoughpersonal property pay toresorting

the tothird, the wife, which we understand togiven be the fact
in the case.present

ofThere is a rule in the construction wills, that every testa-
to be considered as a benefit tointendingis thetor ofobject his

at the ofThis rule lies foundation the decisionsgift. which hold
ofa devise and alands,that there is conditionwhere upon the

a theto sum of devise adevisee money, gives feepay without
onof inheritance. The which theprinciple rule iswords found-

6as as Collier’s case,ed recognized Termearlywas Rep., ;16
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;Eliz., ;Doe v. 356 Doe v.Richards,Cro. 379 3 Term Rep.,
1;8Holmes, Merrill,Term Jackson 6 Johns.v.Rep., Rep.,

; 31;Jackson 18 Ball,185 v. Johns. Jackson v.Martin, Rep.,
Johns.10 151.Rep.,

It alsois held that a is n'ot to be oftestator supposed ignorant
tothe state of his unless it the bewilluponproperty, appears

328;so. Hotham v. 1Sutton, 15 v. Asgill,Vesey, Legge
&Turn. Russ., 268, (n.)

theThese two aid us inwill ascertainingprinciples meaning
the it isof And to be that there intestator. is noticed nothing

tothe to the of the bewill show that debts charg-waspayment
the the localed to thedevisedupon exceptproperty appellants,
of as relatedthe words. The wereposition appellants, nearly

clause,himto as the devises mentioned in the second residuary
that heand tothere is in the case usleadingnothing suppose

of at thedevisees,intended to benefit one elass expenseresiduary
beanother. Rut if the of the court of probateof construction

afterbe left for thethere will nothing pay-adopted, appellants,
the that the testatordebts and mustWeing legacies. suppose

his and knewthe condition ofwith property,was acquainted
tonot be sufficient paythat one fourth of the residuepart would

that hethe wouldthe debts and and cannotwelegacies, presume
be nu-at the wouldknew, time,made a hehave whichbequest

ofaIt no more than rationalthink, expositionis, wegatory.
asit a construction bestthe it to to such willwill, is giveonly

that astestator, hold,the toout intention ofthecarry probable
to claimseems have ano class of the devisees strongerresiduary

onall stand grounds,in than the so shouldothers, equalequity
athe and should bethe of debts legaciesand that payment

and notestate, exclusively uponall thecharge upon residuary
court,of thisthe The decreethe share devised to appellants.

be reversed,oftherefore that decree of the courtis, the probate
costs, have execution there-their andthat the recoverappellants

that the case be re-testator,for the andthe ofagainst property
mitted for furtherto the court of proceedings.probate


