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that it was held, in that case, that the line between the towns
was the centre of the river, measuring from bank to bank, and
not a line dividing the water running in the stream into equal
quantities. And we are not aware that there was anything in the
facts of that case, that could change the principle as applicable to
this. According to the doctrine of that decision, the line estab-
lished by the committee, as set forth in the report in this case,
was not the true one between the towns, and the report must
eonsequently be rejected.
Beport rejected.

KxowrLes’ PeTIiTION.

Since the passage of the Revised Statutes, costs follow the event of all
petitions for highways and proceedings for their discontinuance; and the
party upon the record who prevails, is entitled to judgment therefor. But
costs are not taxed, either for er against land owners, unless their names are
entered upon the docket as formal parties to the record.

‘Where a petition for a highway was entered against the town of N. and the
town did not oppose the reference of the petition to the road commissioners,
nor the acceptance of the report in favor of laying the road, but N. & P. at-
torneys for one C., & land owner, entered their names mpon the docket as
appearing generally in the case, but did not enter the name of said C,
and the yeport, by the opposition of the attorneys, was rejected, but the town
claimed no cost, —Zeld, that there was no party upon the record, as the record
then stood, in whose favor judgment for costs against the petitioner could be
rendered. Held, also, that it was now in the power of the common pleas to
permit thejname of said C. to be entered upon the docket, aud judgment
rendered for costs accordingly, if under all the circumstances justice re-
quired it.

Prrrrron for a highway in Northfield. The petition alleged
that the road was needed for the accommodation of the petition~
ers. Upon the entry of the petiton in the common pleas, an
order was made for notice to Northfield. A% the next term
Nesmith and Pike entered their names upon the docket to oppose
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the application ; but no entry was made upon the docket of the
names of the person or persons for whom they appeared. The
petition was referred to the road commissioners, who laid out
the highway through the land of Nancy Clough, alone. Ex-
ceptions were filed to the report, signed by Nesmith & Pike,
and a case was transferred to the superior court. The case
states that ¢ the acceptance of said report was objected to, by
gaid land owners.” The superior court ordered that the report
be rejected.

Nesmith and Pike had no authority to appear for Northfield, -
and Northfield does not claim costs. They had authority to
appear for Nancy Clough, and intended to do so; but her name
was never entered upon the docket. They did not intend to
appear for themselves. They do not live in Northfield, nor do
they own property therein.

At the next succeeding term of the common pleas the peti-
tioner elected to have his petition dismissed. Nesmith & Pike
moved that a judgment for costs be rendered against the petition-
er, either in the name of Nancy Clough, or in that of Northfield,
or in that of Nesmith & Pike.

The questions arising upon the motion were assigned to this
court for determination.

Nesmith ¢ Pike, in support of the motion, argued as follows :

1. In proceedings of this kind the entry is usually made on
the clerk’s docket, before notice has been given either to the
town or land owners, and of course before either is a party to
the proceedings. The original entry is not changed after this,
whoever may have been notified or appears.

2. TLand holders may and are nevertheless parties to the
record, though their names may not be on the clerk’s docket as
appearing in the proceedings. The commissioners must notify
land owners. Rev. Stat., chap. 51, § 2. They must certify
the names of land owners, whose land has been faken, and to
whom notice has been given, as a part of their report. Rev.
Stat., chap. 51, § 5. The land owner is thus made a party to
the record, and becomes such., He has an inferest, and his
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interest is directly opposed to that of the petitioner. This is
true in this case particularly, as the case finds that the road was
needed for the accommodation of the petitioner. The petitioner
and land owner, Nancy Clough, are adverse parties.

8. The successful party is entitled to recover costs in every
action or petition, unless otherwise directed bylaw. Rev. Stat.,
chap. 191,§ 1. Nancy Clough, then, being a party to the
record, and the successful one, is entitled to costs in her name.
If this be not so, then & judgment may be rendered for North-
field as a nominal party.

The kind of appearance made in this case is the coramon one.
The files and records of the court explain who are the interested
parties.

Cate § Rogers, for the petitioner.

1. The petitioner claims that costs are taxable to no one in
this case, even if there was a party in court to recover costs;
for this is not an ordinary civil suit commenced by writ. The
statute giving costs to the. prevailing party does not reach this
case. Hampshire ¢ Hompden Coanal Co. v. Ashley, 15 Pick.
Rep., 496 ; Jones v. Hacker, 5 Mass. Rep., 264.

The court of common pleas have no authority to allow cost
when the report is rejected. The rejection of the report deter-
mines the power of the court. Jones v. Hacker, 5 Mass. Rep.,
264.

The policy of the law is against giving cost unless especially
given by statute. Arms v. Lyman, 5 Pick. Rep., 210; Wil-
lioms v. Blunt, 2 Mass. Rep., 207; Thomas v. White, 12
Mass. Rep., 367.

2. There is no party in court to receive costs, or who can
now be permitted to come in and take costs if costs were taxable.
Nancy Clough is nob a party to the record, and has in no way
made herself a party to the suit. She has avoided the respon-
sibility of a party, and in keeping herself free from the liability
to pay cost has deprived herself (if she otherwise had it) of the
right to take cost for herself. She should not now be permitted
to come into court and become a party for the purpose of taking
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costs, through & suit in which she has not been and could not be
made lable to pay costs. Northfield made no appearance and
claims no cost, and the motion for cost to Northfield should not
be heard. Nesmith & Pike cannot be permitted to come in and
take costs in their own name, because they have no client en-
titled to cost. They appeared for some one not known in the
case, and not for themselves. They could not have appeared
for themselves so as to be entitled to costs, if they had intended
to have done so ; for the case shows that they have no kind of
" interest in the petition.

- 8. If costs were taxable, to what amount? The report be-
ing in favor of the petitioner carries costs to him, if to any one,
up to the time of its rejection. No cost could be allowed since
the rejection of the report. Reed v. Eeed, 9 Mass. Rep., 872.

Eastvan, J.  The statute provides that costs shall follow the
event of every action or petition, unless otherwise directed by
law or by the cowrt. Rev. Stat., chap. 191, § 1. There is no
provision of law prohibiting the taxation of costs, in proceedings’
relative to highways, and the court have not, as yet, discovered
any good reason why this class of litigation should be distin-
guished, in this respect, from ordinary suits. Upon pefitions
for highways and proceedings for their discontinuance, the party
to the record who succeeds is entitled fo costs. The practice
since the passage of the Revised Statutes has, as we believe, been
uniform in this respect.

This petitioner has failed in his application, and costs must be
taxed against him, if there is any party to the record in whose
fayor judgment for costs can properly be rendered. The en-
try of the petition was against the town of Northfield. The
town did not see fit fo oppose the petition, and, according
to the usual practice, it was referred to the road commissioners.
The report being in favor of laying out the road, costs would
have been taxed against the town if the report had been accept~
ed. But Nesmith & Pike appearing generally upon the docket,
yet, as appears by the case, in behalf of Nancy Clough, a land
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owner, and not for the town, succeeded in having the report
rejected, and now claim costs as the prevailing party.

Land owners are not, according to the general acceptation of
the term, parties to the record. Their names do not in any way
become connected with the proceedings, until after the petition
is referred to the road commissioners. They are then notified
to appear before the commissioners,if it is supposed that the
contemplated route will pass over their land ; and if the com-
missioners shall lay the road over their land, their names appear
in the report. Until the veturn of the report they do not appear
upon any of the papers used in court. After the report is re-
turned the practice has been o permit them to oppose its ac-
ceptance ; but costs are not taxed against them,unless their
names have been entered upon the docket as parties antagonistic
to the petitioners. Towns not unfrequently oppose the accept-
ance of reports, relying upon exceptions growing out of irregular
and illegal proceedings towards the land owners ; and executions
go against the towns if they fail in their opposition. But execu-
. tlons cannot go against the land owners, unless their names are
upon the docket, o as to become formal parties to the record.

By the same rule, costs cannot be taxed in favor of land
owners who may oppose and succeed, unless they place their
names upon the docket and hecome regular parties to the con-
troversy. They cannot have the privilege of taking costs with-
out having placed themselves in a position to be liable for their
payment in case of failure to succeed. The rule must be held
to operate both ways.

Northfield, the defendant .upon the record, claims no costs;
and Nesmith and Pike, having no authority to appear for the
town, and having obtained no leave of the court to defend for
Nancy Clough, in the name of the town, and no right to appear
for themselves, cannot enter up judgment in the name of North-
field, or in their own names. Naney Clough’s name is nof upon
the docket, and, upon the principles above laid down, no judg-
ment can be made up in her favor, as the record now stands.

It is within the discretion of the common pleas to permit her
name to be now entered upon the docket, and to have judgment
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rendered in her favor for costs, if in their opinion, under all the

circumstances, justice requires it. As the record now stands, no

Jjudgment for costs can be rendered against the petitioner.
Motion denied.

Jupagse oF Prosare ». Orpwavy.

The ordinary rules of construction will give way, in the construction of 2 bond
to the judge of probate, where the nature of the bond is preseribed by the stat-
ute,

If there ave general words, in such bond, sufficiently extensive to meet the re-
quirements of the statute, they will not be restricted by a partial enumeration
of particulars.

Such abond, conditioned to pay all the liabilities of the estate of a person de-
ceased, will be held to cover all the expenses of administration, éven though
one of the expressions of the condition is to pay all expenses of administra-
tion incurred before its date.

A rejoinder will be held bad, if its denial is not as broad as the material aver-
ments of the replication.

Dzrr, founded upon the defendant’s bond for the sum of five
hundred dollars, dated April 15th, 1848, payable to the plain-
tiff. The suit was brought for the benefit and at the request of
Hosea C. Knowlton of Chichester, in the county of Merrimack,
who claimed to recover therein the sum of twenty-three dollars
and nineteen cents and interest thereon, being the balance de-
creed at the February term, 1849, by the judge of probate for
the county of Merrimack, to be due him on the settlement of
his account of administering the estate of Lemuel Ordway, de-
ceased.

The pleadings were as follows :

“ And the said Joel S. Ordway comes and defends, &c., when,
&ec., and craves oyer of the said writing obligatory, and it is
read to him in the words and figures following, to wit: ¢ Know all
men by these presents, that I, Joel S. Ordway of, &c., as prin-




