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or such to record themissed, motion, reason ofwith without the
dismission.

ita motion to dismiss an be awould causeappeal, goodUpon
athat the rendereddismission,of in ajustice,wasjudgment by

Davishe had no v. Morse,case jurisdiction.where supra.
Judgment theon Verdict.

Randall’s Case.

judgment,his bail aftera debtor is surrendered he is to dischargedbebyWhen
if no detainer the lodged againstend of isexecutionuponat days,thirtythe

him.

the ofof inHillsborough,The sheriff county obedience to a
issued one of theof habeas by of thiscorpus, justiceswrit court,

thecourt Alfredinto ofbody Randall, abrought prisoner con-
thein common at Amherst;in his custody jailfined and he re-

that he thesaid holds saidwrit, Randall hisuponturns custo-in.
order of the courtof an ofvirtue common forby pleasdy, said

the is afollowingof which copy:county,
“ Hillsborough ss.—Court of Common Pleas,

October Term, 1851.
Jahez Bills v. Randall.Alfred

at the lastrendered,Judgment term,April of this forcourt,
for and$50,the plaintiff, damages, costs, $64,79, and execu-

datedtherefor, 3,1851.tion issued May
Kinson,at this term, GeorgeNow who was bail for said Al-

theRandall, writ,fred on theoriginal saidbrings Alfred Ran-
here himcourt,dall into and delivers to theup court, and moves

to from furtherbe asdischarged liability bail. And the court
order intodo the said Alfred Randall the of thecustody sheriff;

the of the said isand inkeeper jail, county, ordered to receive
the said Alfred hisRandall into andcustody, retain him in the
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until he shall be thein dischargedsaid county, byjail, creditor?
law;to and that said Kinson beotherwise, according Georgeor

further as bail.liabilityfromdischarged
Attest: P. Clerk.”Dodge,

return:is the followingwhichUpon
“ —ss. October 1851.Hillsborough 30,

the of the named Alfred Ran-I have withinconveyed body
in in said andAmherst,to the delivered himdall county,jail,

the order of the court.to the within writtenuponjailor,
Benj. D.Tuttle, Jr., Sheriff.”

Daniel Clark, of counsel for saidthereupon esquire,And
that be fromRandall, moves,Alfred he-may discharged custody,

hadthe that he been detained in thisground, prison uponupon
for thebad,his statutesurrender whileby thirty-six days, by

be detainedcouldhe rightfully thirtyonly days.

for theStevens, Bills, creditor.

theJ. return of the itBell, writ, that theBy appears,
has been indetained for more thanjail thirty days,prisoner

inbail, court,a surrender his and an order of commit-byupon
This surrender made at the next term afterment. was the

after notice had torendered,was thegivenbeen bailjudgment
execution,the and before a of scire issued.writ wasupon facias

has to his execution thecreditor neglectedThe levy upon body
the and the theis,of now whetherprisoner, question prisoner

to be inlaw, detainedlongerought, by custody.
common law, to is much modifiedbail,The relative very by

the Statutes, 185, 13,statutes. Revised §our whenBy chap.
shall be arrested mesne he shall be com-onperson process,any

heto unless shall bail.mitted jail, procure
if to16, shall be committed theprison byany personBy §

he shall,his his unlessbail, bail,or or surrenderofficer, upon by
untilinbe bailed before the be heldhe shall prison,judgment,

such judg~the the renditionthirty days,expiration of ofafter
the unless sooner-for plaintiff, as execution issuement may upon,

discharged.legally
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shall,if the bail at time6,201, any beforeBy chapter §
into court the of thethem, bringagainst body princi-judgment

to be bethey*shalland move anddischarged, discharged;pal,
of the toorder the receive him intokeeper prisonthe court shall

holden in the samehe shall be manner as if heandcustody,
for ofon the want bail.committed writhad been

of itthesereading seem,a wouldcursory provisions,Upon
is to thesection case anaturallythat the sixteenth ofappliable

theagainstbefore because thecommitment judgment principal,
until the ofto detainedis be afterexpiration thirty daysprisoner

of judgment.the rendition
in this and in all ofcase,But eases surrender after judgment,

in the nature be acannot,there of detention until thethings,
of after a shall be rendered. Itthirty days judgmentexpiration

becannot that the eithersupposed, legislature intended, that
surrendered, should be at oncethe prisoner,Jso discharged, —be-

cause the is the statute, andimprisonment required thisby by
the oforder commitment be anwould idlesupposition ceremony;

the is to beor that detainedprisoner indefinitely, without any
-—method of because thatrelief, islegal theagainst manifest

of all our tolaws onrelating imprisonment civilpolicy process.
the statutes in force before the of theBy passing Revised

aStatutes, committed afterprisoner, towas bejudgment, de-
commitment;for after histained and nothirty days reason occurs

us,to should have been made inchangewhy any this case,
the of detention aperiodwhile commitmentupon theupon writ

And isunchanged. think,remained there a greatwe intrinsic
that such could have beenimprobability any change intended.

if atlook is thewe what substance of theNow inprovision the
section of 185, see,sixteenth shall thatchapter we the plaintiff

haveshall tothirty his executiondays levy theupon ofbody
debtor,his after such a has been rendered asjudgment that he

ancan have execution. When, thetherefore, sixth section of
201, that achapter surrenderedprovides, prisoner, his bailby

after shall be detained in the samejudgment, manner, as if com-
on the it mustwrit, understood,mitted be that he shall be de-

tained in the same andsubstantially manner, the substance of
vox-, xxin. 33
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he the*that shall be afteris,that provision thirty daysdetained
it in his to arrest him on his execution.has powercreditor

and of185,of section sixth chaptersixteenth chapterSection
to be con-in and areboth to the case question, they201, apply

aThe the rule in case offormer,strued sametogether. prescribes
in case of commitment abail, surrender bycommitment uponby

the- the writ,,and in case of a commitment sheriffbail, upon-by
in thethe same rulelatter,for of bail. Thewant prescribes

in case ofbail,a and theof commitment surrendercase upon by
the for of bail.writ,the sheriff wantupona commitment by

is to.be found in section six-both,thusrule byThe prescribed
until ofin theHe shall be held expiration thirtyteen. prison,

as-of a for theafter the rendition such plaintiff,judgment,days
If the commitment is beforeissue judg-execution may upon.

must be till the ofthe detentionment, expiration thirty days-
ofafter the time of the renditionfact,,tile and next judg-after

the detention must'commitment is afterIf thement. judgment,
course bethe of ofuntil willbe, whichexpiration thirty days,

On exami-not next after the rendition ofbutafter, judgment.
thethe seems to us to be andnation, meaning languageplain,

the evidentconstruction,of no other without defeatingcapable
enumerat-the rule in the three casesto sameintention prescribe

the debtorthat issection,in the sixteenthed namely, whether
the or of courtofficer, bail,the order uponcommitted by byby

he shall detained until havesurrender, be days elapsed*a thirty
ofand an exe-has obtained awardthe judgment,after plaintiff

11 suchthe rendition judgment,The expressioncution. after' of
to refer to theit be understoodsinceis mayequivocal,$c.,”

to the ofthe as aswellrendering judg-.of judgment,time fact
In the case of a commitment beforerendered.ment being

ofthe in thesesame,effect bethe whicheverwouldjudgment,
afterunderstood; of commitmentbut in the caseisitways

theto to the ofbe understoodit can applyonlyjudgment, fact
to becourse, understood,It ofis,theof judgment.rendition

to the fact oftime,not to the butcases,in bothas applying
aconstruction,thisrendered. whenUponbeingjudgment

afterhis beena hasbail, imprisonedsurrenderprisoner, upon by
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no detainer is himfor and lodged againstdays,judgment thirty
the he is to be discharged.execution,upon

bethe said RandallIt is therefore thatordered, discharged.

Adm’r. v. Stinson.Stark,

Nothing dischargedthan an aless to revive debtwillexpress promise pay by
a decree in bankruptcy.

¡Partial which,are not afrom new can be inferredevidence, promisepayments
in such cases.

for It that on themoney paid. agreed,was twen-Assumpsit,

March, 1837, the defendant,tieth of W. and D.Perley Tenney,
three hundred dollars of the ofborrowed forDunbarton,town

their note. J. Perkins and thethey gayewhich intes-plaintiff’s
this note astate, sureties received nosigned only, haying part

of the Themoney. plaintiff’s intestate, asubsequently gaye
to thesecure note.mortgage

In 1842, the anddefendant, Perley, Tenney, were discharg-
ed, as bankrupts.

hisdefendant,The before had made somedischarge, small
afterand his he madeobtaining discharge thepayments, follow-

the note,on March 11th, 1843, ;ing payments namely: $6.00
10th, 1845,March26th, 1844, $14.00; $10.00;February March

and March8th, 1847, $18.00, 1st, 1849, $20.00, and these
endorsed on the note.were When thesepayments payments

ofmade, the defendant said thenothing paying note,were or of
not to or of notit,his holdenintending being orpay it, ofupon

He told the ofbeing discharged. agentafterwards the town,
he hadthat dollars of the isonly fifty money, admitted{[which

that interest,the he had thethat,to be andfact,) andpaid should
no more.pay

March the20th, 1850, calledbeing theplaintiff upon by town,


