o e e e .

PR v

DECEMBER TERM, 1851. 255
Randall’s Case.

missed, with or without such motion, to record the reason of the
dismission.

Upon a motion to dismiss an appeal, it would be a good cause
of dismission, that the judgment was rendered by a justice, in a
cage where he had no jurisdiction. Davis v. Morse, supra.

Judgment on the Verdict.

Ravvpars’s Cass.

‘When a debtor is surrendered by his bail after judgment, he is to be discharged
at the end of thirty days, if no detainer upon the execution is lodged against
him.

TaE sheriff of the county of Hillsborough, in obedience to a
writ of habeas corpus,issued by one of the justices of this court,
brought into court the body of Alfred Randall, a prisoner con-
fined in hig custody in the common jail ab Amherst; and he re-
turns upon said writ, that he holds the said Randall in his custo-
dy, by virtue of an order of the court of common pleas for said
county, of which the following is a copy :

« Hillsborough ss.— Court of Common Pleas,
October Term, 1851. }
Jabez Bills v. Alfred Randoll.

Judgment rendered, at the last April term, of this cours, for
the plaintiff, for damages, $50, and costs, $64,79, and execu-
tion issued therefor, dated May 8, 1851. .

Now at thig term, George Kinson, who was bail for said Al-
fred Randall, on the original writ, brings the said Alfred Ran-
dall here into court, and delivers him up to the court, and moves
to be discharged from further liabiliby as bail. And the court
do order the said Alfred Randall into the custody of the sheriff;
and the keeper of the jail, in said county, is ordered to receive
the said Alfred Randall into his cusil;ody, and retain him in the
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jail, in said county, until he shall be discharged by the creditor;
or otherwise, according to law; and that said George Kinson be
discharged from further Liability as bail.

Attest: P. Dover, Clerk.”

Upon which is the following return:

¢ Hillshorough ss.— October 30, 1851.

I have conveyed the body of the within named Alfred Ran~
dall to the jail, in Amherst, in said county, and delivered him
to the jailor, upon the within written order of the court.

Bexs. TurrLE, Jr., D. Sheriff.”

And thereupon Dantiel Clark, esquire, of eounsel for said
Alfred Randall, moves, that hemay be discharged from custody,
upon the ground, that he had been detained in prison upon this
surrender by his bail, for thirty-six days, while by the statute
he could rightfully be detained only thirty days.

Stevens, for Bills, the creditor.

Brrn, J. By the return of the writ, it appears, that the
prisoner has been detained in jail for more than thirty days,
upon a surrender by his bail, in eourt, and an order of commit-
ment. This surrender was made ab the nexb term after the
judgment was rendered, after notice had been given to the bail
upon the execution, and before a wrib of scire facias was issued.
The creditor has neglected to levy his execution upon the body
of the prisoner, and the question now is, whether the prisoner
ought, by law, to be longer detained in custody.

The common law, relative to bail, is very much modified by
our statutes. By the Revised Statutes, chap. 185, § 13, when
any person shall be arrested on mesne process, he shall be com-
mitted to jail, unless he shall procure bail.

By § 16, if any person shall be committed to prison by the
officer, or his bail, or upon surrender by his bail, he shall, unless
he shall be bailed before the judgment, be held in prison, un#l
the expiration of thirty days, after the rendition of such gudg~
ment for the plaintiff, as execution may issue upon, unless sooner
legally discharged.
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By chapter 201, § 6,if the bail shall, at any time before
judgment against them, bring into court the body of the princi-
pal, and move to be discharged, they*shall be discharged ; and
the court shall order the keeper of the prison to receive him into
custody, and he shall be holden in the same manner as if he
had been committed on the writ for want of bail.

Upon a cursory reading of these provisions, it would seem,
that the sixteenth section is naturally appliable to the case of a
commitment before judgment against the principal, because the
prisoner is to be detained until the expiration of thirty days after
the rendition of judgment.

But in this case, and in all cases of surrender after judgment,
there cannot, in the nature of things, be a detention until the

" expiration of thirty days after a judgment shall be rendered. Tt

cannot be supposed, that the legislature intended, either that
the prisoner,iso surrendered, should be at once discharged,—be-
cause the imprisonment is required by the statute, and by this
supposition the order of commitment would be an idle ceremony ;

. or that the prisoner is to be detained indefinitely, without any

legal method of relief, — because that is against- the manifest
policy of all our laws relating to imprisonment on civil process.
By the statutes in force before the passing of the Revised
Statutes, a prisoner, committed after judgment, was to be de-
tained for thirty days after his commitment ; and no reason oceurs
to us, why any change should have been made in this case,
while the period of detention upon a commitment upon the writ
remained unchanged. And we think, there is a great intrinsic
improbability that any such change could have been intended.
Now if we look at what is the substance of the provision in the
sixteenth section of chapter 185, we shall see, that the plaintiff
shall have thirty days to levy his execution wupon the body of
his debtor, after such a judgment has been rendered as that he
can have an execution. When, therefore, the sixth section of
chapter 201, provides, that a prisoner, surrendered by his bail
after judgment, shall be detained ¢n the same manner, as if com-
mitted on the writ, it must be understood, that he shall be de-
tained substantially in the same manner, and the substance of
VOL. XXIII. 33
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that provision is, that he shall be detaingd thirty days after the:
creditor has it in his power to arrvest him on his execution.
Section sixteenth of chapter 185, and section sixth of chapter
201, both apply to the case in question, and they are to be eon—
strued together. The former, prescribes the same rule in case of a
commitment by bail, in case of commitment upon a surrender by
bail, and in case of & commitment by the. sheriff upon: the writ,
for want of bail. The latter, prescribes the same rule in the
case of commitment upon a surrender by bail, and in the case of
a commitment by the sheriff upon the writ, for want of bail.

The rule thus prescribed by both, is to be found in section six—

teen. He shall be held in prison, until the expiration of thirty

days after the rendition of sueh a judgment, for the plaintiff, as-

execution may issue upon. If the commitment is before judg-—
ment, the detention must be till the expiration of thirty days-
after the fact, and next after the time of the rendition of judg-
ment. If the commitment is after judgment, the detention must
be, until the expiration of thirty days, which will of course be
after, but not next after the rendition of judgment. On exami-
nation, the meaning seems te us to be plain, and the langunage
capable of no other construction, without defeating the evident
intention to prescribe the same tule in the three cases enumerat-
ed in the sixteenth section, namely, that whether the debtor is
committed by the officer, by the bail, or by order of eourt upon
a surrender, he shall be detained until thirty days have elapsed:;
after the plaintiff has obtained judgment, and an award of exe-
cution. The expression “after the rendition of such judgment,
de.,”’ is equivocal, since it may be understood to refer to the
time of rendering the judgment, as well as to the facf of judg-
ment being rendered. In the case of a commitment before
judgment, the effect would be the same, in whichever of these
ways it is understood ; but in the case of commitment after
judgment, it can only be understood to apply to the fact of the
rendition of the judgment. It is, of course, to be understood,
as applying in both cases, not to the time, bub o the fact of
judgment being rendered. Upon this construction, when &
prisoner, upon a surrender by his bail, has been imprisoned after
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Judgment for thirty days, and no detainer is lodged against him .
upon the execution, he is to be discharged.
It is therefore ordered, that the said Randall be discharged.

Starg, Adm’r. 2. STINSON.

Wothing less than an express promise to pay will revive a debt discharged by
a decree in bankruptey.

Partial payments are not evidence, from which o new promise can be inferred
in such cases.

AssumpsrT, for money paid. It was agreed, that on the twen-
tieth of March, 1837, the defendant, W. Perley and D. Tenney,
borrowed three hundred dollars of the town of Dunbarton, for
which they gave their note. J. Perkins and the plaintiff’s intes-
tate, signed this note as sureties only, having received no part
of the money. The plaintiff’s intestate, subsequently gave a
mortgage to secure the note.

In 1842, the defendant, Perley, and Tenney, were discharg-
2d, as bankrupts.

The defendant, before his discharge, had made somes small
payments, and after obtaining his discharge he made the follow-
ng payments on the note, namely : March 11th, 1843, $6.00;
February 26th, 1844, $14.00; March 10th, 1845, $10.00 ; March
8th, 1847, $18.00, and March 1st, 1849, $20.00, and these
payments were endorsed on the note. When these payments
were made, the defendant sald nothing of paying the note, or of
his not intending to pay it, or of not being holden upon it, or of
being discharged. He afterwards told the agent of the town,
that he had only fifty dollars of the money, (which is admitted
to be the fact,) that he had paid that, and the interest, and should
pay no more.

March 20th, 1850, the plaintiff being called upon by the town,




