
TERM, 1851.DECEMBER 321
v.The Williams.State

thethink hereinterfere;court do not evidence af-can but we
theasidefords a reason forsufficient setting verdict.

Cotton,that Mr.French,from one ofalso,There is evidence,
that hetrial,the before the showingmade statements wasjurors,

isaffidavit of Cottonthe The ad-prejudiced against prisoner.
thein and to sustain verdict.himself,missible ofexculpation

introduced,462. This is andEvans,v. 13 N. H.Tenney Rep.,
it is, therefore,in the of Therehe denies French.statement

Cotton;and denied andFrench,a madesimply charge by by
this state of no means be authorized toshouldupon facts, we by

set aside the verdict.
The thestatements as took afterCotton,of to placewhat ju-
had ifretired, vordiet,offered to the arcry incompetent.impeach

the ofv. and there cited. But forEvans, casesTenney purpose
a his be read.made affidavitrebutting him,charge against may

Ibid. be overruled.The motion the mustprisonerby
on the Verdict.■Judgment

The State v. Williams.

aan to commit murder,indictment an assault intent prisoner,for withUpon
force Revisedof the eighth 214, Statutes,the ofby chap.of sectionprovisions

in the secondbe commitmay murdprconvicted of toan assault with intent
degree.

it is unneces-murder,an to commitIn indictment for an an intentassault with
committed unlawfully.that the nffence laid to beenshould be haveSary

ofthe eighthon daythatIndictment, thealleging prisoner,
an assaultarms, made uponA. D. force andAugust, 1851, with

held in hishe thenone E. a knife whichGeorge Dow, with
andhand, Dow, feloniously wilfullyintent the saidright with

&c.murder, contrary,kill andand of his malice toaforethought
the assault mustthatThe counsel for contendedthe prisoner
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have been such if deaththat, had itensued, consti-would have
tuted the crime of murder in the first degree.

The contendedattorney general that the beprisoner might
convicted, the assaultthough was made with the intent to com-
mit murder in the second degree only.

It thenwas that theagreed return a thatverdictjury might
the was of anprisoner intentguilty assault-with to commit mmr-r
der thein second degree.

The cause was committed tothereupon the con-who byjury,
“sent returned a verdict of an assaultGuilty W.Georgeupon

as setDow, forth in said indictment, an intent to commitwith
murder in the second degree.”

The moved thatprisoner be entered for him andjudgment
that he be acquitted the verdict; and in arrestnotwithstanding
of judgment.

Wood, with whom was for theWells, prisoner.
The indictment thatalleges Williams made an assault upon

a knife,Dow withwith intent him the said andDow, there,then
thewith knife aforesaid, and of his malicefeloniously, wilfully,

killaforethought, to and murder, statute,to the &c.contrary
All murder by poison, or other deliberatestarving, torture,

and premeditated is murder of the and allkilling first degree,
murder not of the isfirst of the Stat.,second Rev.degree.

“;433 8.page lb., If shall make an assaultany person upon§
another, intentwith to commit crime described in thisany chap-
ter, the punishment whereof be or confinement todeath,may
hard labor for he shalllife, be &c.punished,”

To sustain this the assault must suchindictment, be proved
that if death ensues it de­would have been murder in the first
gree. Wharton’s Cr. Law, Vic., 85,316. 1IV.,7 Wm. §
2, otheramong makes it a ifthings offence partycapital any
shall, means, causeby any dangerousany person bodily injury,
to anlife, intentwith to commit indicted,murder. A wasparty
under the above tosection, for an dangerousinflicting injury,
life, intent to act, Patteson,with commit murder. Under this

held that theJ., not to unless satis-ought convictjury werethey
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fied that the had in his mind a intention toprisoner positive
murder.

The of or a verdict is not au-power modifying qualifying
thorized in in ofcase, murder,cases deliberateany excepting

under the first 8section of to214, whichcoming chap. only§
relates.

The not return a verdict of in this case,would forjury guilty
thethat convict of a different bffencefromwould thatrespondent

otherindictment,in the and than the evidence as-warrant,would
the State admit.

incourt,The aresentence, confined to thepassing allegations
thein andindictment, if the as in thisindictment, case, allege

that the assault was committed a deliberate to takewith design
then the courtlife, should sentence as if the same had beenpass

proved.-
indictment,In an for an assault an themurder,intent towith

as mustlaid, beintent established to afully support conviction;
and, the evidence, if a homicide of a less has beenby degree

Russ,committed, the should be onparty Crimes,acquitted.
585; 719;Ib., Dame 2584, the Ham. 439.State,v. Rep.,

The intent the of the mustoffence, bealleged, forming gist
;Arch. Crim. 538proved. Pleas, 126, 526, Whar.specifically

316.Law,Crim.
The be convicted of anrespondent assault,would as theonly

notindictment does the assault toallege have been committed
unlawfully.

Sullivan, for theattorney general, State.
In a for an assault intent to the assaultcharge kill,with need

not have been such that if death had ensued it havewould been
murder in the first If it such that if deathdegree. were had
ensued, it would have been murder in the second thisdegree,

a conviction. Statutes, 214,would Revisedjustify 334, chapter
8.1, 3,§§

If the act thewhich death ofproduces another be attended
such circumstances as are the of awith symptoms malicious

the malice. State 2implieslaw v.spirit, Smith, Strobhart’s
South Carolina 77.Rep.,
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malice; to re-is thethe lawstabbing proved, impliesWhere
wasmust demonstrate that the stabbingthewhich,but proof

ensued,had deathas would,under such circumstancesdone
from murder tothe offence Whitemanslaughter.have mitigated

9 342.State, Yerger,v. the
1to kill.an intentin the second degree impliesMtirder

5 Yer­note; State,Mitchell thev.Crimes, 482,Russ. on
340.ger,

thatit is not to aver itmurder,of actual necessaryIn case
126,Amer. Prec’ts,or second Whar.degree.in the firstwas

and CarolinaSouth statutes.underforms New-York
set aside or disturbed on account ofnot beA verdict will

beif substantial done. Crim.Whar.technical justiceobjections,
640.Law,

There is no doubt,C. J. the facts stateduponGilchrist,

murder;the intended to commit andthatcase, prisonerthisin
of the under the toindictment, determinethe jury,it provincewas

murder of the first or of theit second Rev.degree.waswhether
1. Under this214, indictment,general whichStat., chap. §

the of he has been founddegree murder,notneed specify guilty
an intent to commit murder in the second de-an assault withof

“section of 214,The that ifeighth chap. provides, anygree.
make an assault intent to commitshall with crime de-anyperson

this thein bechapter, punishment death,whereof mayscribed
to hard labor for he shall belife,confinement &c.punished,”or

of in themurder second is confinementdegree,The punishment
life,for and thelabor sectioneighthconsequently,hard pro-to

of the offence ofthe thefor haspunishment prisonerwhichvides
found guilty.been

the forcases, cited counsel the from theby prisoner,The
indo not this incase, because,reports, apply England,English

murder in the andfirst, murder inbetween thedistinctionthe
established statute,we have is un-whichdegree, bysecond

at it beenif it exist has enacted since theor, all, de-known,
There, the distinction is notto. mur-referred betweencisions

and mfirder in thefirst,the second and man-degree,,inder



TERM, 1851.DECEMBER S25
The v. Williams.State

the lessand manslaughter,but murderslaughter, betweenonly
the result ofbeingheinous offence of murder in the second degree

in theofin this thelegislation Pennsylvania,Statecountry;
it. Thisintroducethe first to1794, been amongyear having

inPatteson,Mr. Justicethe ofsufficiently explains language
which thethe & toP., 258,case of 9Jones,v. C.Regina

indict-refer. Thecounsel for the tointendedprisoner probably
to murder,ment intentfor at the withwas shooting prosecutor

withand it thecontained prisoneralso other counts charging
harm.do bodilyintents to and todisable, greivousdisfigure,

onwhether“Tt isPatteson, J., said, a questionvery important
thethata it is essentialmurder,tocount, an intentcharging

the mind ofinthat existedbe satisfied that intentjury should
it is sufficientthe the time of the orprisoner offence,at whether

ensued;hadthat it have a of if deathwould been case murder
satisfied ofif behowever, it be that the shouldnecessary jury

itthe I that wrnuldintent, have that the circumstanceno doubt
be, ofhave been a ensued,case if had wouldof murder death

intent,itself, a infer thefrom thegood whichground mightjury
as of hisone must be taken to intend theevery consequence

instructedown acts.” But, the theevidence, werejuryupon
asto dismiss it wouldconsideration,the first count from their

have that itdied,been difficult hadto -if thesay, prosecutor
would have been a ofcase murder.

theWe see Ifno reason to to this decision. prosecu-except
;tor had because the'the intentdied, would have been proved

ofthehave been to intendprisoner consequencewould supposed
his acts. there was nohowever,As he did not and asdie,
other on the con-evidence of malice than that dependedwhich

of thethe wasdeath, properlytingency prosecutor’s prisoner
of theacquitted charge.

In indicted2 the wasCase, Lew., 225,Macklin’s prisoner
c£ anotherfor If attacksmurder, Alderson, said,and aB., person

en­used, deathfrom the violencecause,without andjustifiable
man­orsues, it be murderis,the arisesquestion whetherwhich
it isthe weapon,If used aslaughter? beweapon deadly

he in*death; and ifreasonable to that the intendedinfer, party
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tended and death thedeath, of his it isact,was consequence
* ** If themurder. evidence be such that theas jury

there an murder;think intention to it if man-kill, not,was is
slaughter.”

in the RexSo case of v. 1 411,East. P. aMilton, C., where
was in of an in-murder, the first countprisoner charged with

Lord indictment, of the factswasKenyon opinion givenupon
that if deathevidence, had it have been man-ensued, would

and directed the theslaughter toonly, uponjury acquit prisoner
that count.

These decisions are correct re-consideredentirely when with
ference to a state of the inlaw in murder are notwhich degrees

In if asuch berecognized. case, an assaultwithparty charged
an intent to commit murder,with unless the intent toalleged

commit tomurder, its commonaccording definition, belaw
the is not maintained. But if there areproved, charge degrees

in murder, the notwould after theinquiry stopnaturally jury
had the ofexistence the intentnegatived to commit the higher
offence, thebut would thenquestion be, did the intendprisoner

the less henious ?to commit offence ifEven the ofprovisions
ofthe section 214 had noteighth chapter been suchenacted,

theseem to be reasonablewould construction law;of the other-
wise an to commit aattempt gravé offence would remain with-
out a commensurate punishment. We cannot, however, regard

asthe above decisions authorities here, to affect the construction
of our statute. can have noThey weight us,with because we

which,a tolaw,have ouraccording construction it,of applies
as murder in theto as tosecond,well murder in the first de-

; and the of thegree' reasoning English judges, being founded on
the law,common does not admit ofwhich indegrees ismurder,
not to a statute thoseapplicable which areby degrees estab-
lished.

It is further contended that as the indictment does not allege
havethe assault to been committed theunlawfully, prisoner

could of anbe convicted assault only.
It is stated in 1 East. P. thatC., 347, the indictment is con-

cluded the murder theby charging in aupon party positive
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in the manner and thethat the means'byallegation, prisoner
and of his maliceaforesaid, wilfully,feloniously, aforethought,

isThe notkill murder. wordand mentioned.unlaivfullydid
2, 25,P. the96,BC., upon questionIn chap.Hawk. §

init an indictment at common tobe lawwhether necessary lay
“ Iauthor,it said the cannot findoffence is thisillieite,the by

of orused in one Cook’s Rastal’s of in-precedentsanyword
I; neither find clear anddo expressdictments any authority

in atit in case an indictment law;that is commonnecessaryany
itthe I find thaton it isexpresslybut notcontrary, adjudged
of a theriot,in an indictment because act itself con-necessary

in so bethe indictment to unlawful.tained plainly appears But
the in theunlawful,a statute uses wordwhere ofdescription

that anit is indictmentoffence,an certain on itgrounded must
illieite,the or some tantamount.”other,use word Succeeding

haveon this the doctrine ofwriters repeated Hawkins.subject
138; Bac.Law, 10;1 Ch. Cr. Abr. Indictment, G. and we are

that the use of thisnot word has ever beenaware considered
in an indictment for murder, nor is it used in thenecessary form

in Precedents, 65,Davis’s of an indictment forgiven and
tointent commit murder. Ourassault with judgment, there-

fore, is that this is thewhich of theposition, ground motion in
must bearrest, overruled.

on theJudgment Verdict.

v.The State Nudd.

by long bya usepublic highway may public,be created of land theA for the
highway.apurposes of

way, public, must be in athe to become used such mannerBut as to show that
requires way,publicthe accommodatiou the and that it is the intention of the

public, purpose.of the land to it to theowner dedicate for that

alleged highway beingdescribedthe was as the N.,between landWhere of and
ocean, H.,northerlyon thethe beach of the Atlantic side of and extending


