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did notalso,think that the intendWe thatlegislature the
be in its onestatute should operation during absencesuspended

inThe of this State,the thelegislation sub-tendency upononly.
rather than curtail thehas been to toenlarge exception theject,

in lastThus thestatute. therevision, clauseoriginal English
that ifstatute,in the former theexisting providing debtor left

theState,attachable in the statute would continue toproperty
hold that the statuteomitted. And torun, was ceases to ope-

absence,of onerate the bewould toonly during period place
it a straitened construction which,upon think,we was thenot

intention.
The the courtto haveconclusion, then, which arrived, is that

orabsence,and whetherany temporary otherwise,every which
theis that the cannot, same,such makeduring acreditor legal

reckoned;beservice must that thedebtor,the intentionupon of
that all such absences shouldwas,the be considered;legislature

that the it tostatute does not confine one absence butsimply,
all must be taken in the time to betogether, computing deduct-

fromed, that the of the note,between and thematurity com-
of the The mustsuit. verdict thereforemencement setbe aside,

and a
New trial granted.

Tappan.v.Williams

shingles offeredWhere a statute that for sale beingwithoutdeclares, surveyed
it be in toshall be must order avoid a contractforfeited, proved, of sale, that

illegallywere offered for sale. Such offer to sell will notthey be inferred
from of a saleproof merely.

brought given inaction evidence inafter be reductionmay ofPayments dama-
ges general not in bar theunder the but of action.issue;

be in bar of furtherihe maintenance of theThey may specially pleaded action
in under a to that effect.givenor evidence notice

Assumpsit on to thean account annexed Thewrit. item of
xxm.vol. 49
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“incharge was 7000dispute, cedar atchiefly sawed shingles
ItM.,per that theappeared, wereshingles$12.25.”$1.75

at insold Massachusetts. inNewburyport, madewereThey
Maine, and from Bangor. evidence,There noimported was
that had been or to thebranded,they surveyed lawsaccording
of Massachusetts. And there was evidence introduced on the

toof' the thatdefendant, there notending werepart prove
or marks that-brands the bundles ofuponsurveyor’s shingles;

infifteen incheswere not but short,werelength, shaky,they
-full andholes,and of of them fit tonotmany layworm-eaten

aofthe roof building.on
the itdefendant,of contended that the sale-theOn waspart

andMassachusetts, the contract of couldin courseillegalwas
here-. It that the of thatshown,was statuteenforcedbenot

“ch. 28,Rev. AllStat., that, shin-State, 158,) provided§(Mass.
offeredthis or for shall be from fifteenState, sale,inmadegles

;in and orbe shavenlength,inches may theysawedto eighteen
aba'll worm-holes;shakes and half anfrom and-shall bebe free

amthe butt and full ofgreen,atthick when three-eighthsinch
ifseasoned, for to athoroughly foreign,exportationwheninch

less than one-third the butt,not of an inch thick atmarket, and
if a halfseasoned, use,for home four inches andandfullywhen

none to.and less than three inches andwide,average,anonwide
ofthree-fourths the to the thin And:end.their waywidthhold

made,fromare the aretheysent whereshingles townanybefore
first beforeof sale their beshalldelivery,the theyat placeor
and measured a and thebyviewed, swornsurveyed surveyor,

the of the Allupon hoop shinglesbrand bundle.puttown
and marked as afore-sale, beingwithout surveyedforoffered

shall the use of shallforfeited to thebe town where theysaid,
for sale.”offeredsobe

thethat sale of not oras shingles,ruled surveyedcourtThe
in nortermsnotbranded, any penalty imposedprohibited,was

not andsale,to the the contract illegalwaseither partyupon
be recovered.mightpricethe

issue,his the ageneralhad annexed ofto pleadefendantThe
ofbefore thebrought, entrysuit was andthethat afternotice
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the to the aaction, he tendered certain lessplaintiff’s attorney,
insum full and thatclaimed,for the the saidamount attorney

and inaccepted it,deceived full.)(not saying
The and that theruled,the court noticeplaintiff objected,

not thewas -admissible after from first continuance,ninety days
order of not Theexcept court, asked. defendantby which was
that could becontended, tender, statute,such authorized by giv-

en in under orevidence the issue noticegeneral without special
Butplea. the neitherheld, tender,court that nor payment

after action could be in inbar abrought, shown without barplea
of the further of a noticemaintenance the or theaction, with

effect;issue to thegeneral same such bethough payment might
inshown reduction Theof defendant anddamages. excepted,

moved to asideset the verdiet found the for the amountby jury
claimed the after the amountby to theplaintiff, deducting paid
plaintiff’s attorney.

theforStanyan plaintiff.

Marston for the defendant.
the Mass. Stat., 28, 157,Rev. ch.By 158,159, the sale§§

of either not and orshingles, marked, notsurveyed of the stat-
ute dimensions and is in eachquality, prohibited, case, under

of forfeiture.penalty
The in notwere orshingles question surveyed marked, and

not of the orstatute dimensionswere quality.
1. The for theof a contract sale ofvalidity personal prop-

thethe oflaw where iterty, depends upon place is made.
242;Con. Sessions 9Laws, Little,of v.Story N. H. Rep.,§

271; 9French N. H.Hall,v. 137.Rep.,
2. No can be from agreement,right acquired made inany

to the of thelaws where it isexpress opposition plaee, made.
5 Har. & 193.Mullin,Hall v. Johns,

the entire,3. contract is if of theWhere part consideration
law, the isis contract void. Carltonagainst whole v. Whitcher,

N. H. 196.5 Rep.,
4. When an or iscontract orexpress implied expressly by
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the or no actionlaw,forbidden common statutebyimplication
157;it. 2 M. &Rawland, W.,v.sustained upon Capecan be

5 B. & held thatA., itBignold, 335,v. wasBensley —where
direction to aa equivalent prohibi­wasfollowing disobeyingnot

300;11 Dawson,Law v. Cundel v.Hodsdon, East,Alsotion.
areC. the authorities376, L.,& S.,G. where(56 375,)4 M.

877; Pool,5 & Little v.Foster v. B. A.,Taylor,reviewed.
258.192; Mass.,v. 17C., Russell,& Wheeler9 B.

itto a that shouldrender contract illegal,not necessaryIt is
inflicted,beIf adeclared statute. penaltyso bybe expressly

;2854 N. H.West, Rep.,a v.prohibition.that implies Rolf
377; 1Smith,10 H. Mitchell v.N.Burbank, Rep.,v.Pray

110.Bin.,
ais as asof merchandize strictly penaltyThe forfeiture5.

theis A isSo imprisonment. penaltyof money.forfeiturethe
the commis­toor annexedin lawproperty, bysuffering person

fromand the is asoffence, impliedan prohibition clearlyofsion
another; from of the articlethe forfeiturefromasone penalty

the of aas from forfeituresale,offered for givensold-orillegally
Russell,the of v.case Wheeler supra.Seemoney.insum

in ofcase at violation a law enactedbar,in the wassaleThe
and the mischiefof purchasers, very happen-the protectionfor

the theof toit the prevent, deliverylawdesignwased which
worthless.utterlyshinglesof

ofstatutes, 156, enact that surveyorsMassachusetts §The
In the ofeach absenceelected in town. proofshall beshingles

to there ofit is be were surveyorspresumedto the contrary,
the v. Daw,as Statelaw requires.in Newburyport,shingles

a for a1846, which wasterm,Dec’r prosecutionRockingham,
that the defendantfine. It was warnedwas objected,military

that could therewarn,aSeld, only whenprivatea private.by
in of it to beand that the absence proof wassergeant,nowas

them.because the law requiresthere sergeants,werepresumed
the andshall be dimensionsdirectssection what157thThe

for The defendantmade or offered sale.of shinglesquality
thisenactment,been no further ac-there hadthat ifcontends

maintained; it nofor, imposes penalty,althoughnot becouldtion
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the mak-and contains no implicationyet byexpress prohibition,
or statute dimensionsnot thesale ofing foroffering shingles

and is forbidden.quality
to diso-Not isa of the statute equivalentdirectionfollowing

Rawland; v. Bignold,abeying Bensleyv.prohibition. Cape
before cited.

sur­shall beThe 158th and shinglessection directs how when
all offereddeclares, shingles-and thatand thenveyed marked,

Themarked,for not be forfeited.sale, so shallandsurveyed
termsoffence in prohibited,is is notthe offer to A salesell.

sell,but as offer to salethere an everycan be no sale without
tothe offer sell.an tooffer, it was sufficientincluding prohibit

itsell,If the an offer to woulda sale orhad beenprohibition .of
in Com­be no determinedbroader than That waspointnow.

indictmentanmonwealth v. wasPick., 573, whichEaton, 15
was,statutefor of thetickets. Theselling languagelottery

“ indictmentIf wasto selltheshall sell or offerany person
‘‘ oneit holden butdid offer and wassell,”for sale and did

an300,11 wasEast,offence Hodson,Law v.was charged.
the bricksthataction Itfor the of objected,bricks. wasprice

enact­were whichdimensions,not of Geo. III.,)the statute (17
that theheldall shoulded, be, &e.,that for sale,bricks made

action could not be maintained.
before;: toto is bringTo offer oh and bring,)(offero; fero

to somethingto exhibitfor orpresent rejection;acceptance,
to sellofferof anthat be or The best evidencetaken not.may
stockis offers histhe sale merchandizeitself. dealer inA any

isaand salehisto whomsoever will whenprice,continually pay
that theto beeffected, the seemactually complete,wouldproof

thearticle of statutesold had been offered for sale. The object
toas shingles;was to the sale of shingles,worthlessprevent

Toof the seller.the fraud on theprotect partagainstbuyer
in the firststatute,that the place, prescribesaccomplish object,

and further toand sold as shingles,what lumber shall be known
sense of itword,in the statute theinsure to the buyer shingles

branded,andis that all shall beenacted, shingles surveyed
so that the have re-offered for sale, buyer mayaretheybefore
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liable that heevidence, iswhat for arebuying shingles, shingles.
It is like the statute, 17 Geo. III., before referred to, which
recites that inconveniences arisenhad to the fraudspublic by
committed in the size of bricks diminutionlessening without any
of and forprice, thereof and for the common and'remedy good
benefit of the enacts that all bricks made for shallsubject, sale,
be of certain dimensions.specified

Also 1 & 2 Vict., Com.Dawson,Cundel v. 56 Law(see
thatRep. which coal deliv­376,) enacts, with ofany quantity

ered in thereLondon, should be delivered a ticket specifying
the andkind of and.coals, the seller.quality signed by

The case thatfinds the ac-account, on thisplaintiff’s which
“tion is nomine;forfounded, is eo cedar7000shingles, sawed

atshingles M.and the that in factper case also finds,$1.25
notwere in the andthey word,statute sense of theshingles

sense,in and that had thehardly notany requisite proofthey
that were viz: the brand.they shingles, Surelysurveyor’s
what sold of toas in the absencewas shingles, proofactually
the be asto have been offeredcontrary, may presumed shingles,
even if act of asis not to beselling regarded plenary proof.the
of an offer to sell.

It cannot be that the heredoubted, hap-mischief hasvery
pened, the tolegislaturewhich designed prevent.

In thestatutes, others,as well asconstruing penal proper
coui’se is to of tothe true intent the andlegislature,follow

that in thesense the-fullest manneradopt which promotes appar­
ent v.and of the United Statespolicy objects Legislature.

3 209.Winn, Sum.,
Penal are to bestatutes not extended nor areimplication,by

to be construction so as to defeat thethey by purposesnarrowed
for 12 H.Jenkins,are enacted. Pike v. N. Rep.,which they
255; Wheat,The and 9 381.Caroline,theEmily

J. of allThe that the con-general principle, validityBell,

of is thetracts, contracts to be-determinedsale,including by
the Certainlaw of of admitted.place whereeverycontract,(is

orof contracts are either common lawdescriptions prohibited by
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in declared to be orand terms forbiddenstatute, illegal,express
such there can be no Certainto be made. As to question.

declared void,others are not in terms or orillegalprohibited,
one both thebut are or to thepenalties imposed upon parties

in this itcontract; class,and relation to has been uniformly
the of a aheld, that ofimplies prohibitionimposition penalty

the of is so West,the which v. 4act, doing punished. Roby
;H. 10N. 285 N. H.Burbank, 377.Rep., Gray Rep.,v.

The of otherlaws States,inspection theythough operatemay
to our have never been madeinterests, anunfavorably exception

;theto rule and are eithercontracts, whichgeneral expressly
or forbidden those belaws, will holdenby implication by illegal.
The to be to the construction of stat­principles applied penal
utes, are not in doubt. All statutes, whether or re­any penal

áre to be asmedial, so construed to into effect thecarry inten­
tions of the Fairbanks 2Antrim,v. N. H.legislature. Rep.,
105. A statute is to be construed and thepenal courtsstrictly;

not in forit,will word thereject any of itpurpose agiving
construction,broader but are bound to construe it accord­they

to the obvious of the wordsing takenmeaning together.
v. 3 N. H. 194. TheWoodbury Rep., construc­Thompson,

totion is not be is tobut effect benarrowed, to thegiven plain
words;theof areandmeaning doubtful,when thatthey sense

to beis best harmonizesadopted, which thewith context, and
and thethe ofapparent policy objects Pikelegislature. v.

N. H.12 155.Jenkins, Rep.,
inThe first this case is: Does thequestion statute of Massa-

the sale,render on thechusetts which action is ?founded, illegal
the issale it is because a isIf prohibited, penalty imposed upon
or both the to it. It said,one is there canparties be no differ-

a aence and forfeiture ofbetween pecuniary penalty the article,
transaction;is the of the and think itsubjectwhich we quite as

to a from thereasonable one as theprohibition other.imply
the ofThe case recites statute Massachusetts. Shingles are-

to be of certain and todimensions, be free ofrequired certain
defects; are toand be andrequiredthey surveyed branded,
i£ thebefore are sent from arethey town where they made, or-
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tbe of first saleat before theirplace Then comesdelivery.”
“clause.the All offered for saleshinglespenal without being

asand marked shall beaforesaid, forfeited to thesurveyed use
town,the shall be so offered forof where sale.”they Shingles

and as aforesaid,unmarked if foroffered aresale,unsurveyed
theterms,In statute does not forbid theforfeited. sale of such

neither is a of a sale beto inferred, becauseprohibitionshingles,
sale,suchis or either of theimposed upon toa penalty parties

is not the sale,The but theprohibitionit. implied upon upon
are not theto sell. These same. But thethings argu­offer

is,defendant that since a ofof the forfeiture thement shingles
them sale,to the offer of for and as hesale,affixed everyis

sell,an offer to the offer to sellimplies be­contends, necessarily
under a the saleforbidden ispenalty,impliedly necessarilying

beit cannot made without thebecauseforbidden, prohibited
sell,be incurred an offer to nobyA wheremaypenaltyoffer.

clear,But it is not that anin fact made. offer to sell isissale
in that thesale,a to offer is ofprohibitionimpliednecessarilyso

If an offer to sell is nota to sell. necessarilyprohibition■course
thesale,actual whole of theargumentin an defendantimplied

as we theunderstand nature athe Now ofto ground.falls
contract,an to isto offertrade, necessarily impliedan offersale,
be eithersale; that offer an offer seller,but themay byin every

to oran offer an offer to sell.purchase, Thethe buyer;or by
nofor reasons doubtis tosell prohibited,to satisfactoryoffer

it nointo is of the ofand courtspartwhich dutythe legislature,
is not for theThe offer to obviousprohibited,buyto.inquire.

not,of one mail’s coulda forfeiturethat property withreason,
tobe made the act of anoth­dependof uponjustice,shadowany

to bedesigned guarded againstThe mischief byer person.
offor sale merchandize hadthe whichofferingwasstatute,the

made,Ifand marked. no such offer isinspecteddulybeennot
is incurred. Theand nois violated penalty positionstatuteno
that salerelies, anthe defendant every implieson whichthen

his fall. Hein fact and conclusions mustuntrueissell,tooffer
15Eaton, Pick., 273,in Commonwealth v.a dictumuponrelies

an offer to sell. thinkvi includes Wetermini,exsale,everythat
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sell,to andan offer on thatA includesale mayotherwise.
isto sell and sellingfor offeringindictment wellanground

asthem of oneunderstand partsthe court willbecauseenough,
itsale,in the butincluded was notthe offer asandtransaction

ato that sale anhold, impliedalwaysin that casenecessary
thisin was extra-respectthe entirelyandsell,offer to opinion

judicial.
of the ofand obvious themeaning languagetheFrom fair

is not to be strainedit by construction,whichstatute, beyond
tointendedthe suchprohibitthatinfer, legislaturecannotwe

the wouldin have madechange languageA slightsales. very
to mean;thusare and itsupposedtheyit whatexpressclearly

intendedto whatthey justthem suppose theyis but tojust
conclusion is thestrengthenedno This casebysaid and moró.

called.our attention isto WheelerMassachusetts, v.in which
arose theThat case uponMass. 258. statute of17Russell,

of the Revisedthe section Statutesch. of here1788, 15, which
modificationsbut which werevision,is a with can-relied upon

that thestatute,essential.not but as sale ofByregard very
andthe dimensionsnot andqualities,of statute ofshingles

dimensions orofnot whatevershingles surveyed, description,
sold; ifand were withoutshinglesin termswas prohibited being

made liable to aloth seller and wereluyersurveyed, pecuniary
is clear toit too bestatute,Under that questioned,penalty.

the of soldlie for inprice shinglesthat no action viola-would
as aslaw,terms of the of thetion of the well impliedexpress
inflicted bothfrom the uponresulting penaltyprohibition parties

the the ofrevision, prohibition salesexpressto the sale. andBy
seller arethe andthe buyer repealed; whileupon thepenalty

retained. Ifthe offer to sell was theforfeiture upon legislature
of suchto the sales,intended continue prohibition why thewas

? It would bealtered in these too idlerespectsstatute to sup-
to leave aintended ofcould have thisthey point kindpose, to

out brief andstrikingwerewhileimplication, they apt words for
still to retain.arethe Thisthey supposed casepurpose then

thein favor ofis asauthority defendant,withoutclearly to the
itthink,here bears withinvolved, while we great forcepoint

VOL. XXIII. 50
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the construction he to onrestagainst attempts fromimplication
theof statuteoriginalthat ispart which in theretained revis-

it is thatclear,As an offer toion. insell, the case specified
isstatute, andprohibitedthis illegal,in and that an entire tran-
of issaction, a iswhichpart illegal, italtogother illegal, follows

it that anwherever appearsthat offer toillegal sell is a ofpart
itsale,of will render thea contract whole but thisillegal; is

fact to beessential in order toproved,the avoid sale.the It
from theto be inferred mere fact sale,not of ais because the

have anmerely offer ofacceptedseller a thirdmay tDperson
article whichan he had no previous ofthoughtpurchase selling,

sell; it isand absurd toto talk anofor wish as anacceptance
are as distinct asessentially a question and anTheyoffer. an-

toimpliesAn offer be donesomething or onproposedswer.
side; an of anacceptance offer to closes abuy,the other con-

to be done. Innothingleaves thisand case there istract no
tooffer sellthat made thewasany orplaintiff,byevidence that

constituted atransaction of thepart sale.illegalany
the court correct,of inwas relation to therulingThe admis-

ornotice brief statement.the Itof was a Shatter of de-sibility
after action and thereforebrought notfence, arising admissible

issue. If itthe was theadmissible,general noticeunder was
the general rules, andBy special brief state-pleassuperfluous.

a atrequiring commonspecial pleaof matters mustments law
after the first term. Thedaysninetywithin courtfiledbe may

to bethem filed onafterwards, ofpayment costs.permithowever
becausegranted, the defendantleave was didsuchNo not

theto terms the rules andsubmit impose,to therefore didchoose
it.asknot

totendered the plaintiff’s adefendant sumattorney inThe
than the demanded;less amountclaim,his theoffull attorney

Itfull. is of thisnot inbutit, payment, a(for tenderaccepted
that the defendant desires tois a availpayment,) him-accepted

issue. Under the general issue,the thegeneralunder par-self
of madeany paymenthimselfavail inpendente lite, re-mayty

asbut such isthe andamages; paymentof admissionduction
for itgood cause,brought cannot availaction was underthethat
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wouldthe a the defendantgeneral issue as bar to the action. If
fur-theofavail of it in barhimself it as musta hebar, plead

effectsamether themaintenance of notice toaction,the or give
sub-thatona brief rulesby statement in to thefiled conformity

522; Pemigewassettject. v. 2 N. H.Bailey March, Rep.,
Bank v. 4Brackett, N. H. 557.Rep.,

on the Verdict.Judgment

Harvey.FoundryNewmarket Iron v.

“ cts.,A form, B., D., castings, at—charge in common A. Dr. Toto C. —lbs.
$--” imports goods sold and delivered.

by proofA supported ofupon andeclaration such beaccount annexed will not
goods to be taken.sold,bargained refusedgoodsand made order andtoor

refusalforanother, groundIf goods by goodare made one it isperson afor
order,them, according to thethey substantiallythataccept arc madenotto

immaterial,upon them,donebe notor if work was ordered. It iswhich
not.orsuch unauthorized work adds to the value articles'whether of the

order, but atrefuses toperson, uponA who for hisreceive articles made him
refusal, silenceassigns byno reason histhe time for his not be barredwill

taking theavailing himself of any legalfrom to an action for notdefenee
goods.

on anAssumpsit, account annexed to the viz:writ,
1847.

mill25. To 1,077 lbs. 3 cts.,.. $35.00atMay castings i
June 1. To 299 9.72lbs. do.,....................•..

|44.72
evi-upontrial, the introducedissue, theUpon general plaintiffs

castingsdence that the thedefendant orderedtending proveto
-in at the him at theto be takenplaintiffs’question Foundry, by

that his direc-were cast them toFoundry, they by agreeably
and he did so.tions, notified to take themwas but neveraway

The defendant’s thetended the order ofevidence to thatshow


