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silent when he ought to speak, shall not be heard to speak, when
he ought to be silent.

The cases to which this principle applies are those where per-
sons are led by the silence of others, to do what they would not
have done, if they had known the facts. 1 Story Eq., 375;
Runlet v. Otis, 2 N. H. Rep., 167 ; State v. Dwinnell, 6 N.
H. Rep., 167 ; Morse v. Child, 6 N. H. Rep., 521; Buweter
Bank v. Gordon, 8 N. H. Rep., 79 ; Haton v. Rice, 8. N. H.
Rep., 876 ; Clement v. Clement, 8 N. H. Rep., 472; Marston
v. Brackett, 9 N. H. Rep., 836 ; Thompson v. Sanborn, 11 N.
H. Rep., 201; Marshall v. Pm‘ce, 12 N. H. Rep., 127;
Wood v. Fletcher, 8 N. H. Rep., 61; Tufts v. Hayes, 5 N. H.
Rep., 542; Davis v. Sanders, 11 N. H. Rep., 2569 ; Sanborn
v. Little, 8 N. H. Rep., 5389 ; King v. Fowler, 16 Mass., 397,

Here nothing was to be done on the part of the plaintiffs.
Nothing was done. The whole matter was past. The plaintiffs
were not misled by defendant’s silence, to do otherwise than they
would have done, if the defendant’s objections had been stated.
And we are aware of no principle on which the defendant can
Dbe barred of any of his grounds of defence, because he did not
then ingist upon them. We are of the opinion, that the objec-

tfions must be overruled.
Judgment on the Verdict.

Knricuro. HEarH.

Where o writing is impeached, as forged or fraudulent, evidence tending to
prove another writing upon the same subject matter, and upon the same pa-
per, to be forged or fraudulent, is admissible, though the last writing is not
offered in evidence.

AssUMPSIT, on a promissory note. The defendant pleaded,
that before, and at the time of signing said note, and always
since, she was the wife of one Daniel 8. Heath, who was still
living. Upon this plea issue was joined.
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Among other evidence to prove a marriage between the de-
fendant and said Heath, the defendant introduced a writing in
the following form : : '

To Jesse Gordon, a justice of the peace for the county of
Rockingham :

Daniel S. Heath, and Hannah Webster, both of Salem, in said
county, show that we have contracted, and do now agree, to en-
ter into the marriage covenant with each other, and faithfully to
perform all the duties to each other, resulting from the relation
of hushand and wife, so long as we shall both live. Our inten-
tion of marriage has been duly published, and we therefore re-
quest you to solemnize, and record our marriage.

(Witness,) (Bigned,)
Hazen Noyes, Dawrer S. Heard,
Harrison Heath. Haxwan WnBSTER.

Evidence being introduced to prove the hand-writing of the
witnesses and parties, it was objected, that, this writing was
inadmissable, without proof of the certificate which was written
at the foot of the foregoing writing, which was as follows :

RocrineEAM, 88.— On the day of October, 1831, at
Hampstead, in said county, personally came before me, Jesse
Gordon, a justice of the peace for the county of Rockingham,
Daniel S. Heath and Hannah Webster, both of Salem in said
county, and in my presence subscribed the foregoing applica-
tion, and declared the same to be their deliberate act. Where-
upon the said Daniel S. Heath, and Hannah Webster, were law-
fully joined in marriage in presence of the above witnesses, be-
fore me,

JESSE GORDON, Justice of the Peace.
But the court held the writing admissible, without proof of -
the signature of the justice to this certificate ; the certificate
itself not being offered in evidence.
The plaintiff then introduced witnesses to prove, that this was
a forged paper, and, as tending to show that the signatures of
the witnesses to the application were forged, offered to show
that the certificate and signature of the justice were not in his
hand-writing. This evidence was objected to by the defend-
ant’s counsel, but the court admitted it.
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The defendant now moves to set aside the verdict of the jury,
and for a new trial, on the ground of supposed error in admitting
the said evidence.

" French, for the plaintiff.

G. C. Bartlett, and Hobbs, for the defendant.

Brin, J.  The document produced, consists of wo parts, an
application o a magistrate to be married, reciting the agreement
of the parties to enter into that relation, and a certificate of the
magistrate that the application was signed and acknowledged in
his presence, and the parties married before him.

The first might be a genuine paper, and the other might be
forged. They might, therefore, for certain purposes be used in
evidence separately. Both appear, however, as parts of one
proceeding, and any facts which are calculated to throw a sus-
picion upon one, must naturally cast diseredit upon the other, un-
less a satisfactory explanation is given,

The fact to be proved upon the issue in the case, was the mar-
riage of the defendant. This paper, or rather a part of the wri-
ting upon it, was offered as evidence tending to prove such 2
marriage. If a witness had been placed upon the stand to prove
a similar fact, it would be fair and proper to cross examine him
to test his truth, his freedom from prejudice, or strong partiality
between the parties, his means of knowledge, the accuracy of his
recollection, the time, place and manner, in which his knowledge
was acquired, and in short as to every circumstance, which might
affect his credit with the jury. And if in giving his account of .
. the transaction, he states material facts or circumstances con-
nected with the transaction untruly, the other party may prove,
that the facts are not truly stated, with a view to destroy the
credit of the witness.

This paper being offered in evidence, stands in the same posi-
tion as the witness. It is liable to be scrutinized, as to every
particular within it, and every connected circumstance about it,
to see if it is entitled to the credit it claims. Any inconsisten-
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¢y in the writing, may destroy its credit, any circumstance con-
nected with it, which can be shown to be false, may tend to in-
duce the jury to disregard it. Thus if the paper should prove
to have a water-mark date, long after the professed date of the
writing, or a water-mark of the manufacturer, who began busi-
ness long after the transactions in question purport to have oc-
curred, or if the paper is of a kind more recently invented, as
the machine-made paper, these facts, with most jurors, would de-
stroy their confidence in the paper at once. So if the paper has
on it the name of an attesting witness, which is forged, or of
such a witness, who could not have actually attested the writing,
because he was not then living, or was absent from the country,
or the like. So if the paper constitutes a part of the entire
transaction, part of which can be shown to be false, or even im-
probable, the whole would be to some extent discredited. In the
present instance, it was attempted to be shown, and that with-
out objection, that the names of the witnesses were forged. The
attestation was no necessary part of the document, smce its le-
gal effect was in no way dependent upon the attestation, yet the
proof of that fact would have impaired the credibility of the
whole paper. And on the same ground the certificate purport-
ing to be a certificate of marriage by a magistrate, was quite
as nearly connected with the petition offered in evidence, as the
attestation. To shew this to be forged, would be o destroy al-
most the entire credit, which would be otherwise given to the
instrument. Men, every where, act to a greater or less extent
upon the principle, falsus in uno, falsus én omnibus ; and to show
such falsehood in the circumstances, and in the details of a state-
ment is a perfectly legitimate way of attacking the credit of the
whole story. .
Where the object is to show the fraudulent character of a trans-
action or instrument, it is always competent to offer evidence
of other transactions connected in point of time, or other circum-
stances which may throw light upon the principal case, even
though that connection is more remote than that between the'
two writings upon this paper. Thus on a question respecting
the fraudulent character of a deed obtained by an administrator
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from one of the heirs, evidence of fraud in relation to the prop-
erty of another heir of the same estate was admitted. Lovell v.
Briggs, 2 N. H. Rep., 218. So to prove fraud in a convey-
ance, evidence that the debtor, about the same time, made other
conveyances indicating fraudulent collusion, is admissible. Whit~ .
tier v. Varney, 10 N. H. Rep., 291 ; Burnham v. Carr, 11
Wend., 83 ; Blake v. White, 18 N. H. Rep., 267 ; Howev. Reed,
8 Fairf, Rep., 516 ; Aldrich v. Warren, 4 Shepl. Rep., 565 ;
Howes v. Dingley, 5 Shepl. Rep., 841 ; Hoster v. Hall, 12
Pick. Rep., 89. So where there were circumstances ereating
suspicion that a note had been fraudulently altered, the altera-
tion of other notes drawn and endorsed by the same parties, to
take up one for which the note in question has been given, was
held admissible, as going to strengthen the suspicion. Rankin
v. Clarkebill, 2 Johns. Ca., 198; Snell v. Moses, 1 Johns.
Rep., 99.

The principle of these cases would go to the extent, that proof
of the fraudulent character of the justice’s certificate in this
case, would be admissible to affect the credit of the petition,
even if they had been on separate papers, if a connection in
time, or other circumstances were shown between them,

A similar principle is applied in criminal cases to show the
character of the acts charged, where a fraudulent motive, or
guilty knowledge constitutes a part of the offence. Asin prose-
cutions for forgery, the fact that the party had in his possession
other forged papers, or instruments for committing forgery, or
had passed other forged papers about the time, or had given a
false name, is evidence of knowledge of the false character of
the nstrument, as well as of the intent to defraud. Arch. Cr.
PL., 195 ; Roscoe’s Or. Ev., 89.

So where a defendant was indicted for a robbery, in advising
the prosecutor to give money to appease & mob ; to show this ad-
vice to be In bad faith, and as one of the mob ; other like de-
mands of money by the same mob, on the same day, at other
places, in presence of the prisoner, were received. Rew v.

Winkworth, 4 C. & P., 444,
Judgment on the Verdict.




