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changedthe terms of a court are a and allWhere statute toby later-period,
made returnable theare to new an execution remains in forcewrits, &c., term,

and atill the new return made it after it is returnable itsday, levy byupon
will be valid.terms,

judgmentA againstrecovered a demandant in a real has anwhoaction, equi-
legaltable title will not him if he afterwards the title.only, estop acquires

A. make aIf note on which B. is for and is A.C. for andhim,surety B.,surety
and A. in the hands of B. to the of which after-note,places property pay part
wards into the hands and acomes of claim A. B. and toC.C., upon by upon

the same B. and claimaccount for C. before and are allowedreferees,property,
a credit for the amount on the as on beaccount of willnote, C.paid A.,paid

in an action between him and to claim that the debt wasB.,estopped paid
his andwith own not with the of A.money money

is a action,This real in the claimswhich one undi-plaintiff
half of a tractvided of land in in thisOssipee, county.

the itissue, thatUpon general bothappeared parties derive
their titles from Moses The claims under anColby. plaintiff at-
tachment and The defendant claims under alevy. mortgage
made after the attachment. The attachment madewas on the
5th of and the1828, 2don the ofApril, mortgage 1828.August,

recovered in the action inJudgment was the attachmentwhich
atmade, andterm, 1829,was executionJanuary issued January

returnable at the28,1829, 1829.term, At theAugust June
thesession of a1829,legislature, law was thepassed changing

term to and allOctober,August making writs, processes, &c.,
at thereturnable atAugust term,which were returnable the

term in October.
The return of the is dated but81,1829, thelevy January

on the 10th of October,sworn andappraisers 1829,were their
certificate and theof creditors’ ofappraisal acknowledgment
seizin bear that date.

An theof execution from E. theHill, toassignment creditor,
E. datedWentworth, aproved, 17th, 1829,was withJuly power
of to take theattorney measures to collect same.lawful

To the title set under this it that theup levy objectedwas levy
not made till thewas after return of the Itexecution.day ap-
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founded, wasthe on Hill’s wasthat note which judgmentpeared
asJohnand note for Brown$400,a several signed byjoint

and the saidin the suit,Moses the defendantprincipal, Colby,
theand as evidenceBrown,sureties forWentworth,E. werewho

a forwas alsoshew, Colby.tended to Wentworth surety
theon oneNovember, 1829,and inAfter the Brownlevy,

referred the claimother,on theside and and WentworthColby
others, on account of allegedmade the propertyBrown againstby

noteto the abovebeen their handshim to have into payby put
referees.him,for to twoand other liabilities had assumedthey

thethe referees a claim intoand WentworthColby presented
:Wentworth,of as followshandwriting

“ 200.00note,Jan. 1828. Paid on2d, $400$200
“ remainder, interest,debt and1829. theSept.

in 241.47”execution,on note$400
a balancethe referees andand these claims were allowed by
claim andthat thisin favor of Brown. Itfound was objected

thethe note froma of propertyallowance showed wholepayment
followingthe in October1829,in andof September, levyBrown

received ofvoid; that and BrownhavingColbywas Wentworth
deemedthe to bedebt, principalsto weresufficient payproperty

must thethe either dischai’geto andnote,in regard payment by
bemustthe to Wentworthandnote, assignmentconsequently

theboth treatedvoid; and pay-that Wentworth Colby, having
of Brown,a accountthis execution asment payment uponupon

isof Wentworth,not a on account Wentworthand as purchase
histitle underto set a assignment.upestopped

and saved.overruled exceptionsThese wereobjections
introduced to'to this evidence wasview, tendingIn answer

on side andbetween Brown the one Went-that asthough,show
in their handsother,the hadon Brown placedand Colbyworth

to dis-debt,to the hadwhich they appliedenough payproperty
him;totherefore not accountable yetand werehim, theycharge

the facts thatwere,and ColbyColbyas between Wentworth
the debtand andit,the Wentworth paidreceived spentproperty

that them the debt notso ashis wasbetweenmoney,with own
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all paid. the funds the realwas TheColby having principal.
execution was him notalone and theagainst dischargedwas by

topayment Hill, the consideration of hiswhich assignment.was
There was evidence theseconflicting which wasupon points,

submitted to the jury.
It that Moses hisappeared of the 2d ofColby, by mortgage

August, 1829, his to J. andconveyed others,property Wingate
who foreclosed the title,and their on 16thmortgage, the of

became1838, vested in A.April, underRolls, the de-whom
fendant claims. 3d, 1841,April a ofbrought writWentworth

Rolls for the sameentry against inpremises now controversy,
and at December term, 1843, judgment was rendered for the

and thatdefendant, still remains injudgment force. The plain-
tiff’s astitle, a deedby him,shown was from ofWentworth July
25,1843, and a deed fromquitclaim E. dated 24th Octo-Hill,

1845; and it didber, not that- E.appear ever had aWentworth
of the title from E.conveyance legal Hill. The defendant con-

tended that the was theplaintiff in theestopped by recovery
action, v. to claim theRolls,Wentworth but the courtproperty,

and theruled defendantotherwise excepted.
The found a verdict for the the defendantjury plaintiff, which

to set asidemoved and for a reasontrial,new of said ex-by
ceptions.

L. R. and J. for theEastman,Sawyer plaintiff.

R,S. Emerson and theS. for defendant.darter,

J. In this action the title of the rests aplaintiff uponBell,

of an execution in favor of E. Hill M.levy Theagainst Colby.
claim of as itHill, iswas, not He had aoriginally questioned.
note John and and E.signed by Brown, asWentworthby Colby
his hissureties, which is founded.upon judgment against Colby
One of the made the tenant is,however that beforeobjections by
the of the debtthis and thecompletion waslevy paid execution
was thereby and thedischarged, nolevy consequently passed
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The thetitle. evidence that before commencement of theproved
in the hands of a sufficient amount ofsuit, Brown placed Colby

thisto a of thedebt, which intolargepay passedproperty part
theof The on 10th oflevy completedWentworth. washands

; and1829 after this in BrownOctober, November, 1829,levy,
and other,one side and on the referredon the Colby Wentworth

the ofother on accounttwo,claim of against propertythe Brown
tobeen him in their hands thisto have byalleged placed pay

referees;tohim,on sureties fordebts,other which weretheyand
toon the and the ref-and Wentworthhearing, presentedColby

the in underWentworth, which,a in ofclaim, handwritingerees
the sum of1829,of Brown withthey chargedate September,

of the the andon account remainder of debt$241.47, paid
and execution. It on debton the note thisinterest was$400

Itthat the in made.execution wasquestionand levy appeared
refereesthis the to andthat claim allowed Went-by Colbywas

in favor ofand balance found Brown.aworth,
that it these facts thatcontends,then appears hyThe tenant

the debt on thetime this was whichthe levy completed,at when
been and theseissued had dischargedexecution paid bywas

theBrown, debtor,the andthe funds of principalsureties with
theanddischarged levythereby consequentlyexecution was

that as it in the case thatlie also contends appearedvoid.
this executioncreditor, tothe Went-assignedHill, judgment

1829, and Wentworth claimed beforeofon the 17thworth, July,
andthis indischargedthat execution was paidthe referee Sep-

Brown, the debtor,the oftember, 1829, principalpropertywith
as athe amount so on ac-paid paymentallowedweretheyand

and theWentworth,Brown, consequently plaintiff,of whocount
are to set executionhim,under thatup againstestoppedclaims
claims under as andefendant, existingwho Colby process,the

as a title.it, subsistingthe made uponlevyor
this the of histhe meets statementposition byBut plaintiff

he title incontends ahe it, goodas which showscase, regards
he is in andHill,of of equityas assignee whichWentworth

entitled He states,at to himself.as availas lawwelljustice



135DECEMBER 1851.TERM,

Brown v. Roberts.

and Ms evidence deemed the to thatwas by jury prove, though
aColby Hill,was for tooriginally surety Brown Wentworth

the notesigned at the of both and and asrequest Brown Colby,
for both ofsurety them, so that as tothough Hill, wasBrown

and andprincipal Colby sureties,Wentworth as theyet between
of thesigners note, and so far as was concerned,Wentworth

andBrown were and aColby joint Wentworthprincipals merely
for themsurety both.

In Hill1829, had hisJuly, and execution'judgment against
on heColby, which was to anhave attachment thesupposed on

real estate innow hadquestion. in ahis handsColby kept part
of the advanced toproperty Brown this and hadby debt,pay
failed, so that he unable to orwas to account itfor topay Went-
worth. had andWentworth to save himselfproperty, from loss
in Hillcase should Mm to thecompel he thepay debt, raised

and to Hill tomoney applied execution,this so hepurchase that
could thecomplete levy and Hillupon Colby’s accord-property,

to him theassigned execution.ingly Wentworth then caused the
andofficer to theproceed complete the foruponlevy property

the as he estimatedamount, of theit, ofproperty Brown whieh
had retained and to MsColby applied own ofuse, which was
the amountcourse which hadWentworth of Ms fundspaid own

to obtain the from Hill. This amount theassignment havejury
their tofound verdict not exceed the trueby amount retained by

and from Ms ownColby, paid money by Wentworth.
this of thestate facts contendsUpon that Wentworthplaintiff

a to tohad Hill therequire to Mmright collateralassign security
hedebt,for Ms had thewMch acquired attachmentby upon

land; that Hill did no more thanColby’s him tojustice required
thatand is entitled todo, Wentworth hold the real estate taken

the execution for his thefor he ad-upon hasindemnity money
vanced in of the debt ofdischarge Brown andjoint Colby.

The to be decided of theseis, which isquestion rightparties
in his of the case.view

have at theWe decided in theterm, case ofpresent Edgerly
3v. Foster’s that as-Emerson, a take anRep. 555, surety may
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of an execution the of thewhichsignment upon property principal
an attachment for the theis ofholden, debt,paymentby judgment

amount the theof the of debt toand the cred-judgmentpayment
not the execution for allitor thatdischarge thoughwill purposes,

of the ofis the effect a byordinary payment judgment any per-
beis liable for its but the debtson willpayment; regardedwho

thedebt, for of thea still collat-subsisting purposeas upholding
in the hands of the aseral surety assignee.security

of theWentworth, alone,of the shewingThe case upon plaintiff
this Heand withincomes wasdistinctly principle. suretyclearly
funds derivedand He had of Brown fromfor Brown Colby.

the adebt,to most of but balance ofleavingsufficientColby pay
and obtained from Hillnot for. He ashedabout provided$115

the this balance,an of to secure himexecution, whichassignment
this statehe to from his own means. Uponwas paycompelled

the setentitled to hold offalone he be propertyof facts would
execution.theupon

state facts isNovember,reference in aBut at the new of.
and tothen called WentworthColbyBrown uponpresented.

in theirhe had hands fortheaccount for placedwhichproperty
the three refer de-debt,this and to theagreedthe ofpayment

The claim madeto arbitrators.this claim was bycision of
as accountableWentworth,and parties jointlyBrown upon Colby

to submit theagreedto jointlyhim for this Theyproperty.
themagainstThe claimto arbitration. waspresentedquestion

that theirit does not joint liabilityanddebt, appearfor a joint
found theThe referees inorin denied questioned.waywas any

their claims eitherto meet allmore than enoughthehands of two
aBrown, and to Brown balancethe fund or awardeduponupon

result the conclusion,this we cannotthem. avoidUponagainst
theto Hill of amount of thiswas madethethat when payment

had in their hands ofand Brownpropertydebt, ColbyWentworth
inand bound to ofauthorized dischargeapplywhich werethey

in no situation to re-that weredebt, theythis and consequently
theirthis debt ownsureties,themselves as withpayinggard

hold theentitled so much totherefore forin andpart,money
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collateral of the attachmentsecurity as for a valuablepurchasers
butconsideration, in towere even bethey asequity regarded

the of his debtagents Brown, his The as-paying money.with
of thesignment debt, when thus bemust entirelypaid, nugatory

and ineffectual.
If to take thewe mostwere favorable of theview plaintiff’s

and topositions, consider that and notWentworth wereColby
for thejointly chargeable advanced toproperty Brownby pay

debt;this andthat Brown both as toColby, being principals
and thatWentworth, the in theby Brown handsproperty placed

of was transferred one debtor theColby tomerely by andother,
that that transfer affected;Wentworth in noby was that itway

not until thewas transferred towas him thatproperty by Colby
he became it;accountable for and that hethen became liable to
account for he received, is,what that aboutonly actually $115
less than the debt for he and that conse-which was responsible;

he for the execution to that extent ofout hisquently paid own
it then bepocket; to consider the effectnecessarywill of the

at the theproceedings reference, rightsupon which we might
as Hill,then fromregard Wentworth and thehaving acquired

made, the tosubsequently be sufficient andlevy supposing levy
effectual in other respects.

thatAt reference and Wentworth were called toColby upon
account for into their handsproperty put by Brown. According
to the maintained thenow shouldWentworththeory by plaintiff,

at once denied for thehave any accountability property which
did not come to his andhands, whateverany joint accountability

He the theshould have takenwith Colby. ground which plain-
thetakes; and,tiff to henow which nowaccording positions

he should have to be alone for theasserts, agreed charged
amount of the he had received fromwhich Brownproperty

the more. thathands of and for no For sum hethrough Colby,
should hadhave accounted that it been inshewingby applied

debt,of the balance due on the exe-discharge leavingBrown’s
for thecution land had been set off onwhich Colby’s preceding

October. Instead of this10th of course hetaking joined with
10VOL.xxxv.
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the a inreferees his handwrit-claim,in to ownColby presenting
credited the amount ofto be Hill’s asdebt,whole paidwithing,

the out the funds furnished them andBrown,of bytwo jointly,by
claim thus the referees.the was allowed bywhole presented

his orview of whatrights, upon arrangementswhatUpon
this thushimself and claim was doesColbybetween presented,

the andas of Hill ofWentworth, ownerassigneenot appear.
thehad the to consider made him asclaim, right paymenthis by

made in of he had at theBrown,behalf timethougha payment
;account alone andit on his made his electionhavingmade own

to consider andit,the referees so taken beforebefore having
the that this debtand wasunequivocally positionthem distinctly

and inhimself Brown’sColby money,with September,bypaid
had taken his in think thathe weassignmentafterlong July,

under arehim,all claim concluded andWentworth, and who
the debt of Hill not at theto that timeassert was paidestopped

made.this waslevy
in the action v. does not con­Rolls,The Wentworthjudgment

all the interestthe He hasclude which Wentworthplaintiff.
that the frominterest thehad, equitable right resultingbut was

the debt andHill to of andjudgment,Wentworthassignment by
ifwhich, effectual,more. The would havelevy, passednothing

it Hill toto and not Suchthe would Wentworth.title,legal pass
could not a real action. At thisclaim alonean equitable support

theHill,the title ofhas not butlegal equitabletime onlyBrown
'the of Hill’s estate de­It wanttitle was whichof Wentworth.

in his action Rolls,the case Wentworth againsttermined against
thenthe title had is concerned,Wentworthso far as whichand

that but toas theis by judgment; legalthe estoppedplaintiff
law,alone courts of thenregarded by nothingis wastitle, which

it not then inthat vesteddetermined, but was Wentworth.
andthe of Hill of theclaims as WentworthassigneeBrown now

is in bound theAs that he no formerestate. to way bylegal
it then inbecause not question.wasjudgment,

3d, 1829, the termsthe statute of ofchangingJanuaryBy
thethe of took effect onStrafford,the in whichcourts county
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2d of June all that should bewrits, &c., otherwisefollowing,
returned to the court to bein returnedAugust, requiredwere
to the court in theOctober. This revoked of thelaw precept
writ, and the old so that the becamerepealed law, writ return-
able as if itprecisely had been issued returnable in andOctober,
the execution remained in force till that and thetime, levy was

made in dueconsequently time. This case has very frequently
occurred, and are itnot that haswe ever beenaware regarded
otherwise.

Judgment thefor defendant.

Kennett’s Petition.

prescribeStatutes which new rules the existingfor decision of causes of action
retrospective,are and therefore inoperativeunconstitutional and in such

cases.
“says,An affidavit which I am petitionaconfident that presentedwas to the

selectmen any petitionbefore court,”was filed in is not sufficient evidence of
that personalfact. It does knowledgenot shew peti-of the existence of the
tion, loss,nor its due inquirynor where it should be found.

Objections jurisdictionthe regularityto or to the proceedingsof the petitionson
highways,for must be taken early, they regardedor will be as waived.

days the layingPourteen notice of highwaysout of corporationsto towns and
is sufficient.

is necessaryIt not state the petition.to width of a road in anew

hearingPetitioners for a new are admissible as witnesses at theroad not before
commissioners, objectedthe road if then to.

Landowners, out,highway proposedland a is to be laidover whose new are ad-
ifhearing they par-missible as at such have not made themselveswitnesses

proceeding.ties theto
land, it,alonga the a man’s but not over noroad is laid out line of"Where

damages he awarded tocan him.

the of the court,are inThe in this case stated opinionfacts
delivered by

ofinis a for a townhighwayJ. theBell, This newpetition


