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and the defendanthad receivedIn an for foraction of by$200 moneyassumpsit
writwhichtheto the date of writ,the use of the before plaintiff'splaintiffs,

and theacommencedwas the suit wasdated 18, 1851, by capias,September
backon theand there was affidavitand held to nodefendant was arrested bail,
wasthe actiontheir affidavit thatof the but the showedwrit; byplaintiffs
thegivenathe of note,of amount bycommenced for the money promissory

of 1841.to the 1stdefendant to the day March,priorplaintiffs
al-anthe the account ofA of defendants to onmotion on the writ,part quash

leged irregularity issuing against defendant,in the writ the theof the ofbody
the denied.an affidavit back waswithout thereof,upon

andhad commencedWhere in an action of for received, Sep-assumpsit money
it was shown the thetember affidavit of that the suit was18,1851, by plaintiffs

brought recover the amount note givento of to March 1,a,promissory prior
grantedleave the addingwas amotion, to1841; amend,upon plaintiffs by

the note.countspecial upon

Assumpsit for bad and received tbe defend-$200, money by
ant to tbe use tbe date of tbebefore Tbe suitwrit.plaintiffs5

tbecommenced on 18tb of and1851, bywas September, capias,
on of oftbe of tbe date tbe tbe the defendantday writ wasbody

to bail.arrested and held There no affidavit on tbe back ofwas
defendant tbetbe Tbe moved to Tbequash plain-writ. writ.

their it that thetiffs offered in set forth suitaffidavit, waswhich
to recover duetbe amount a notebrought uponwas promissory

tbe defendant to tbe to tbe March,1st ofgiven by plaintiffs prior
that tbe band tbe time tbeand not at at1841, note, being writ

not be declared foron,could and movedmade, speciallywas
atbe countaddingto amend declaration uponleave by special

and re-tbe tbe count for bador outnote, striking moneyby
count the note inand suchinserting upon- placeceived, special

that tbe arisingit ordered questionsthereof. And' wasthereupon
consid-case be and for tbeassignedtbe reservedupon foregoing

eration court.of this

J. for tbeBellows,William plaintiff.
tbeIt does not tbe declaration that waswritappear by

March,tbe“founded on a contract made after of1st day
1841.55 There is therefore no irregularity.
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The declaration is recover the ofamount a prom-sufficient^to
note dated to 1st,March 1841.issory prior

H. the defendant.forBingham,
itThe should be because runs thequashedwrit against body,

theand was served arrest without affidavitby law,required by
the not aand does disclose cause ofwhen writ action authorizing

an but on the far asarrest, so the cause of action iscontrary,
itwrit,disclosed the to be a cause of actionby appeared upon

an arrest iswhich unauthorized Stat.,law. Rev.wholly by chap.
8; 35;Acts185, session, 1848,of June Bell’s N. H.chap.§

79; 260;and CookJustice 6 5Sheriff, v.p. Shepl.Lothrop,
989.U. S. Dig., p.

action for hadJ. This was andassumpsit moneyWoods,

the of thethe defendant to use before thereceived by plaintiffs
of the Proof of such indebtedness of thedate defendant,writ.

or aftereither before the 1st of March, 1841,arising day would
inmaintain the the declaration. the faceallegations Uponwell

thatthe itappeared showingof nothingwrit was improperly
the defendant,the of norissued such factagainst body was any

the of the ordefendant, fur-uponshown pleading upon proof
nished him court.to the The of theby statuteprovision upon

the hisdefendant relies to sustain motion towhich thequash
is It185, Rev. is there thatwrit, 8, Stat.chap. provided§

“ arrested or executionNo shall be foundedperson upon any writ
on a contract made after the first of one thousandday March,

thehundred someand unless oreight forty-one, plaintiff, person
in his shall make an before a on thebehalf, affidavit backjustice
of such The statute thenwrit,” &e. creates an toexception

thethe arrest of therule,general uponwhich allows writsbody
issued And are ofcivil contracts. theupon we opinion that,

the is not the ifexception declaration, thewhere de-shown by
mustfendant himself of he itavail makeit,would eitherappear

his It not toor is be inferred from aupon pleading proof.
like the that the cause of actionallegeddeclaration waspresent,
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1,1841.March More-toa entered intocontract subsequently
to be embracedthe note intendedcase,in theover, bypresent

time;thathave been topriorthe declaration is to givenshown
theto sustain declara-and the note competent proofwas clearly

a contractof the action foundedfact,tion. In was uponpoint
theand that1,1841, showingentered into to March proofprior

nothe declaration. see sufficientfact is in conflict "Wenot with
of bemotion the defendant can sustained,theground whichupon

denied.and it must therefore be
be tothink also that the amendWe well allowedmayplaintiffs

intheir the manner The addition of adeclaration proposed.
note intended to be covered thethecount upon by gen-special

not into theeral to introduce declarationcount, aoperatewill
ofcan it be as theaction,cause of nor aregarded changenew

declared The new countcause of originally upon. pro-action
the of andeffect a state-have only complete perfectwillposed

the the action isment of the of contract whichuponparticulars
N. H. 165,founded. In Burnham 10v. whereRep.Spooner,

a note for thethe count given pricewas upon promissoiyoriginal
theand merchandize,of certain wares plaintiffs weregoods, per-

andto amend a count for wares merchan-mitted by filing goods,
the to the defendant,dize delivered forsold and by plaintiff

“there- Itthe note The court say, (thewas note)which given.
for theon its a tonot, sure, face, goods,is to be paypromise

in effect a to recover the forbut the it is suitsuit moneyupon
therefore,are the ofgroundthe of that.theWegoods. opinion,

the of thethe meaningthe is same,action withinsubstantially
the minorsare in booksrule.” numerous cases foundAnd where

andnotes, objectionbeen sued uponhave upon promissory
the has beento thereon,a plaintiffbeing recoveryinterposed

sold,foramend a count whichinserting goodsto bypermitted
thinkInthe consideration for the note. weprincipleconstituted

asthe so farfromcannot be distinguished present,those cases
theis groundIn neither caseamend is concerned.the toright

the samebutintroduced,a causeof action orchanged,' new
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is retained in acause more formcount or of declar­appropriate
ation. Merrill 12 thev. N. H. andRussell, cases74,Rep.
there cited.

Marston v. Gale.

parol irrevocable,uponA license to be exercised the land of another is far asso
objection.it has been exercised without

pleasureBut such license is at giving it,revocable the partyof the so far as it
unexecuted,remains and justify anywill not acts done under it after its revo-

cation.

gave permissionWhere M. B. passverbal to over goinghis land in to and from
house,his own and B. right eight objec-exercised the yearsfor or ten without

tion, after M. made license,which a verbal revocation of the and B. “iftold he
passed way him,”again prosecute held,that he should it was that the license

justify subsequentwould not his in passingacts over the land of M.

Trespass, clausum Plea, theguare fregit. issue.general
The action to the ofwas court common anbrought pleas by

from the of a of theappeal judgment justice peace.
It that the the inlocusappeared plaintiff owned whichquo,

situated in inHebron,was this that back of thecounty; lying
said land there was a tract theplaintiff’s tobelonging defendant,
to there nowhich was that the defendant builtpublic highway;
a house the and thesame, him aupon thereupon plaintiff gave
verbal license to across his land in to and from hispass going
said thehouse, defendantprovided would not for a roadpetition

laidto be so as to theout, to fence the andcompel plaintiff same,
also the on the closed; thekeep gateswould topassway plaintiff

thebe at of theexpense putting up gates.
It further that the defendant didappeared not for apetition

and did the closed; heroad, gates that used thekeep passway
for or ten there noeight without and that wasyears objection,

he couldother and and from histowhichway by pass repass


