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Farnum.Martin v.

third endorserhad thefor and be maintained byAssumpsit money received, may
againstof a the first.notepromissory

ofin the resultThe a that isstatements or confessions of witness he interested
the and renderasare evidence to show his interestaction, inadmissible, aliunde,
him incompetent.

Where a the realwasshowingbefore made hewitness, statements thattrial,
as evi-in the that inadmissibleplaintiff these statements wereheld,action —

dence addressed theto court to the witness to beshow incompetent.
It seems thatthat iswhere it the lealthat the witness offered isproved plaintiff,

mutual himrenderreleases between the notwitness and nominal willplaintiff
for costsBeing the real stillhe is liable to the defendantcompetent. plaintiff,

in case of thefailure in suit.

aobligor,Whether a oragainstbond of costssuch from a solventindemnity
with a be suffi-the clerk of sufficient sum to the wouldcoverdeposit liability,

cient to the ?■remove interest, qucere

Assumpsit. The and1850,dated 15th,was Januarywrit
contained one received.count for had andgeneral §600, money
The forfor notes. first,was two Thespecification promissory

dated§100, the7th, 1848, defendant,August signed by payable
to Asa interest an-or in fromMartin, order, date,one withyear

and saidnually, second,Martin endorsed to the Theby plaintiff.
for dated§330, Eaton,26th, 1848, one C. W.April signed by

to the order,or in onepayable defendant, date,from withyear
interest, and him endorsed to the said him-Martin,Asaby who
self endorsed the same theover to recourse.plaintiff without
The under the theof confessed andefendant, provisions statute,
amount theto first theand issue asequal note, pleaded general
to the balance.

On the the thetrial, second theplaintiff defendantoffering note,
to its read to the onobjected being the that itjury, ground was

not asreceivable under theevidence count forgeneral money
had and butreceived, should been onhave declared specially.
The note andadmittedwas to theread, subject exception.

To a demand the maker of the api’ove note, andupon refusal
to and noticethat of the had beenpay, same to the de-given
fendant as endorser, the offered the said Asa Martin asplaintiff
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a the second endorser the note. Hewitness, objectedwasupon
the de-on the of interest. To sustain theto objection,ground
that hethe of Asa Martinfendant statements saidproved by

the real in interest in the suit. The plaintiff’swas plaintiff
that the interest of the could not becounsel contended witness

record;he not a to the that itin that beingway, partyshown
the the thebe statements ofmight by plaintiff uponshown

not those of therecord, but The courtwitness.by proposed
that the interest beruled the inmight in manner whichshown

it had thebeen, and witness.rejected
• A release then executed the thewas toby witness plaintiff,

and the to the andalso the con-witness,plaintiff plaintiffby
then thetended that the to butwas competentwitness testify;

held, inasmuch as itcourt that that thewas witnessproved was
the real to the hesuit, could not be as aqualifiedparty witness
in that way.

takena consent for the amount con-verdictThereupon bywas
note;amount of thefessed, the first and the movedbeing plaintiff

that the be set aside and trial forsame amight granted,-new
thein of court. And theerror the rulings questions arising

the to this court for their-ease reserved andupon assignedwere
determination.

The statements of Asa Martin can-thefor plaintiff.Bryant,
of interest isuntilnot be admitted some identity proved between
1 AndEv.,to the record. Greenl. 171.him and the party §

interest in Asa his state-Martin,if there aneven apparentwere
theadmissible thements are not ofagainst plaintiff pointupon

athat until case beinterest,the of made outprimareality facie
1 177.Ev.,evidence. Greenl.by independent §

the record is to be theto conclusively presumedThe party
and the must beinterest,in showncontrary by competentparty

19.Ev.,1 Greenl.proof. §
of a that he is interested orof the confessionsProof witness
not exclude him. Pierce Chase,v.willincompetent,otherwise

261;5 Mass. 1487; Waite,Commonwealth8 v.Mass. Rep.



193TERM,DECEMBER 1851.

Martín v. Famum.

note;Stark. Ev. 6136, ;409­Young Garland, Rep.v. Shepl.
Dunn v. 9 Ham. 82.Crouise, Rep.

The note to be endorsed Asa andMartin,byappears any
mere an indeclaration made him, it,interestby claiming would
be in of the title, and therefore inad­disparagement plaintiff’s
missible. 1 Ev., 172, 173, 180, 190, 191.Greenl. §§

the same side.Sargent, The note admittedwasupon properly
as evidence under the count hadfor and received. Statemoney

Ellsworth,Bank 172;v. 12 Mass. 11Hurd, Brewer,v.Rep.
Pick. 319; 16Rep. Hodges Holland,v. Pick. 395.Rep.

The toevidence Asa Martinprove said,what was merely
and inadmissible. ahearsay calledWhat witness is shallwho

have been heard to benot receivedsay will to his interest,show
for it is In addition to theonly hearsay. authorities already
cited to Ithis refer the court to 2point would Phil. Ev. (Cowen

;& 258­ Barnes 1Hill,) v. Mass.Ball, 73; NicholsRep. v.
;2 138­Holgate, Aiken’s Mc­v. 4Rep. Warren VermontGary,

507; 10 338;Stevenson v. N. H. 2Mudgett,Rep. Stark.Rep.
If757,Ev. note. such statements are to be received, and wit­

thatnesses excluded on anground, inunwilling mightwitness all
cases the of hisdeprive party testimony.

After the execution of the thereleases, Martinwitness was
even if to beenhave interestedcompetent, proved before, either

as or Talbot 8Clark,otherwise. Pick. 51;v.party FordRep.
418;Ford,v. 17 do. Bemis v. 1Charles, 440;Met. Rep.

; 293;Moore 4Viele,v. Wendell’s 420­ 9 do. Moore v.Rep.
12 ;Adm’r Vermont 563­Rich, v. 8West,Rep. Greenoughof

400;N. H. Locke 9 N. H. 430;v. 1Rep. Greenl.Noyes, Rep.
Ev., 426.§

Nesmith and for the defendant. 1.Pike, The note im-was
as theadmitted evidence under count for hadproperly money

and no makereceived. Courts have further than to thegone
or immediate endorser of a note liable this formdrawer in of

action. 557;5 H.Sanborn, Fisher,v. N. v.Rep.Tenney Wild
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421; 331;4 Pick. 15Gore,Boardman v. Mass.Rep. Rep.
218;11 Precedents,v. N. H.Edgerton Brackett, Oliver’sRep.

;69­ 4 204.Esp.
is of contract or noThere no agreement; promiseprivity

a;them. on v.594, 595, MandevilleChitty Bills,between
1 298.Biddle, 290,Cranch’s Rep.

2. Asa Martin excluded as Thereaproperlywas witness.
athat cannotare authorities thinkswitness whomany testify

inentitled to share the if the recovers,himself verdict plaintiff
the fact is v. 4 Mass.otherwise. Plumbthough Whiting, Rep.

; 8Willard, 428;518­ Trustees v. Johns.Lansingburg Rep.of
;& 226­ v.v. 4 Green­Long Serg. ErothinghamRawleBailey,

147;1 129­ 1wood, ;Str. Conn.Bolt,v.Skillinger Rep.Rep.
1 Greenl. 411.Ev., §

A nominal cannot interfere the action. Farns­withplaintiff
267;N. H. 2 &Sweet,worth v. 5 Hill’sCowenRep. Phillips

163,on Ev. note 172.
of a can beThe interest witness his statements.proved ownby

105;1 &Harr. Johns.Nichols,Col­ ston v. Rep. Anony­­
;2 Dennis340­ v. 1 Coxe’smous, Jones,Hayward’s Rep. Rep.

1; Halstead, 277;Patten 1 Ev.,46­ Coxe’s Greenl.Rep.v.
thisto is the method of a423. witness’sAnalagous showing§

and cited.Ev., 370,1 Greenl. cases therereligious opinions. §
3. If Asa is the heinterest,Martin in cannot releaseplaintiff

2or be released. Stark. Ev. 758.

had andEastman, lie,J. for receivedAssumpsit willmoney
has in his thethe defendant hands plain­whichmoneywhenever

totiff to has made a a sum thehave, or whichought promise pay
is a form ofentitled to receive. It is liberal,plaintiff equitable

and itbeen to no ruleaction, courts have whenupholddisposed
or strict to v.Wright Butler,of policy law-interferes prevent.

290; 488;13Smith,6 v. Ir­Wendell’s WendellRep. Eddy
& ;vine 10 219­ 2 TermHanlon,v. Serg. Rawle’s Rep. Rep.

370; 3 B. 169.& Pul.
lies of indorsee,It the holder a orby note, payeewhether
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is evidencenoteThesettled.the maker. This is wellagainst
and alsothethe maker of payee,had and receivedof bymoney

fortheto hold moneythe makerthe ofof an onagreement part
transferred.be legallythe noteto maythe nse of one whomany

Brackett,557; v.H. Edgerton5 N.Sanborn, Rep.v.Tenney
495;218; Rep.5 Wendell’sRathbone,H. Olcott v.11 N. Rep.

12 90.Johns. Rep.
the in­the indorsee againstIt be maintainedalso bymay

is ana casethe in suchof actiondorser. The foundation
note,in the whenmentionedto the sumimplied promise pay

Thethe indorsee.tothe is from the indorsersame passed
indorsee,to histhe noteas each indorseris,presumption passes

theoftherefor; the contractthat he is the andpaid money
maker orthein ofwill, byindorser that he defaultis, payment

indorsee orhimself to histheindorsers,his moneyprevious pay .
12Hurd,Bank v.the holder­ Stateto one bewhoany may

;H. 446­10 N.172; Rep. HaysMass. v. George,WilsonRep.
1164; Ellsworth v. Brewer,Ct.v. 1 Sandf. Sup. Rep.Phelps,

the action316. In brought byPick. v. wasRep. Hays Phelps,
thereforefirst,a third the and isindorser against precisely pa­

In Ellsworth Brewer,rallel the case under consideration. v.with
theand the defendant fourth.the the sixth indorserplaintiff was

there mustmaintain beIn that case the court To assumpsitsay:
it in fact orthe but be aa may privitybetweenprivity parties,

to be a cashlaw;in contract isand as such negotiable presumed
to atconsideration isand as atransaction, presumed passmoney

the instrument,indorsement of eachthe and at eachmaking
as for so much hadis held moneyliable to responsiblepayparty

the time theis forthe use of theto whopartyand received
holder and entitled to recover.

inhas been raisedthat thisare not pointWe aware precise
the decisions in ourbut the ofheretofore,this State tendency

;the courtto the ofbeen sustain belowrulinghasreportsown
the ofthe and reasoningexamination of authoritiesand anupon

to holdingthe nocourts we discoversubject, good objectionupon
maintained.the can bethat action
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The secondpractice in different thejurisdictions upon point
inraised this hascase somewhat twoOrdinarily,.varied.

are tomethods the interest a Heshow of witness.adopted
dire,be on his voir and his interest ininterrogated shownmay

itthat or be thealiunde. Whatway, shown evidencemay by
aliunde be,evidence shall must of thethedepend upon position

for the court to it ispresented evi­point Primarilypass upon.
fordence the consideration of the court in thedeciding upon

witness; theof the but ifcompetency question depends upon
intricate the inquestions fact,of court their discretion takemay
the of the them. The isevidenceopinion whichjury upon

aliunde to aoffered must extent to conformevidently vary great
to the nature of the interest and the numerous in itwhichways

itself. As the court,evidence is addressed to the somepresents
authorities hold that the inexercise a latitude receiv­court-may

andevidence;it the of ifrulesing exceeding theyordinary
become satisfied the he should beinterested,that iswitness

thatand the statements of a as to hisrejected; hence, witness
are the ininterest in the discretion of courtreceivableproperly

the &Colston 1 Harr. Johns.Nichols,v.passing upon question.
105; 46;1 PattenJones,Dennis Coxe’s v.v.Rep. Rep. Hals­
1 theCoxe 277. It is also said that evidence istead, admis­
as to the of thesible, analogous principle showing religious

of a andstatements,hisopinions witness by thereby deciding
hisupon competency.

Other hold that the statements or confessions of aauthorities
in interest are mere areto his andregardwitness hearsay, prop­

classed that inadmissible in theunder head aserly deciding
of Commonwealth 5 Mass.question Waite,v.competency. Rep.

261; Pierce 8 487;Mass.Chase,v. Cotchet v. 4Dixon,Rep.
311; 409;McCord’s 6v.Rep. Young Garland, Shepl. Rep.

v.Vining 1 CookeWooten, 127.
also find,We on that a different hasviews,comparing practice

State;to some in the of andprevailed extent courts this the
same question to us from the samecomes another county upon

in another Butruling case. after consultation in to theregard
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matter, we have at thearrived conclusion that the statements of
a witness, that he is interested in the result of the suit, or that
he is the in are notinterest, receivable for theparty ofpurpose

him.excluding this isUpon general clear. Theprinciples
statements of individuals not to the record are not ad-parties
missible to affect ;the interests of those toandparties byshow
others what have heard suchthey is but merepersons say,

In addition to thishearsay. isgeneral principle, againstwhich
the of the isevidence, there anotherreception consideration of
some moment. The of a not berights party would unfrequently
sacrificed the acts of an andby unfriendly witness.designing
It bewould for a to makevery easy witness loose statements
out of court that he interested in thewas andresult, thereby

it in the of the that he toput power party favor,wished but who
be hiswould toseriously injured by testimony, excludeentirely

him.
be his voirA dire and hisput interestmay uponwitness tested

in his interest bethat or evidenceway; may byshown competent
aliunde; cross-examinedor he hismaybe upon exam-general

course toand the usual contradict orination, himimpeach may
but exclude him hisbe to by statementspursued; own unsworn

toor confessions in his interest in the case, beregard would
a thinkwe notsanctioning practice which would answer.

decide the otherIt is not to raised thenecessary question by
the interest of a in thecase. resultOrdinarily, witness of a

released,be or a sum ofsuit may money thedeposited with
to make the Butso as there arecourt, competent.witness cases

the interest is such that it is difficult to be removed. Inwhere
that the had beencase,this to beassuming witness theproved

that therereal an interestsuggestwe theplaintiff, was which
not reach. Themutual releases could interest thewhich witness

andall his claim to the ofrelease,could cause actionrightwas
suit;the theand of the and thatavails plaintiffwhich nominal

hecould all claim in orrelease, had,which couldanywas way
the in of the suit. But there ishave, consequenceupon witness

still is The and realan interest not removed. witnesswhich
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the the defendantliable toreleases,notwithstandingis,plaintiff
of highis the doctrine casesAt least such of manycosts.for

149; v.12 Pet. McKinleyv. Rep.Scott Lloyd,authority.
369; Cox 1 Penn.Norton, Rep.v.8 Whart.McGregor, Rep.

v.18; Gallagher17 Wendell’s414; Auburn,Lake v. Rep.
177; Worthington,Ontario Bank v.3 Penn. Rep.Milligan,

sucha bond of against593. indemnityPerhaps12 Wendell
make thea might competent.from solvent witnessobligorcosts

denied in Paine18. But this is17Auburn,v. WendellLake
the clerkA of a5 274. withShepl. Rep. depositev. Hussey,

theremovethe mightsum to cover liability probablysufficient
to settle thisbefore it isstated,asBut, unnecessarydifficulty.

the secondThe must he-set aside point,question. uponverdict
aand

New trial granted.

Hoyt French & a.v.

auditor, the ease an im-If, appearsan it that wasreportof the ofon the return
■ received,submitted, has beenincompetent orhe or that evidenceproper one to

made, practice isproperthe toillegal report has beenan andthat informal
objec-theaccording the nature ofreject report,the torecommit ormove to

made, buthowever, reject is theWhere, orno motion to recommittions.
on the evidenceupon questions law raisedthe ofreport is submitted to court

report in theauditor, upon theproceed passreported by the the court will to
agreed case.presented anthoughas the facts weresame manner

testimonytheauditors to receive ofgeneral practice in this forthe StateIt is
reportsuit; a becauseand not interfere withparty to the the court willeither

injusticetestified, perfectly clear that hasunless it ispartiesthe hasone of
done.been

contract, bya writtenmade at the time of the execution ofparol agreement,A
bychanged, givenbe in evidencethe contract are cannotthe terms ofwhich

prom-payee of achange An'd theparties the contract. wherethe thereto to
paidmoneysigned first that wasagreed at time it was that theissory note the


