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136 of theviewers underFence have no virtue of their office, chap.power, by
linesregardEevised betweento settle controversies in toStatutes, disputed

adjoining make a of fences betweennor have to divisionowners; they power
adjoining the true line between them.owners, except upon

defraying theinTo sustain the action of for a contribution expensesassumpsit
of14th sectionmakingof fence in a under the chap.viewers division of fences,
isthe fence dividedEev. a must that upon136, Stat., show,party prima facie,

thatevidenceadjoining thisthe true line between the owners. For purpose,
be sufficient.would sustain an action of would ordinarilytrespass,

ofthe fence viewersraising a theA about line,cannot, depriveparty by dispute
ad-thean ofjurisdiction;but he in defence of actionshow, assumpsit bymay

line.trueis not on thejoining that the fence dividedowner for contribution,

Assumpsit Itlaid out andfor dollars, expended.two paid,
ofthat the are adjoiningadmitted ownersseverallypartieswas

athere wasthe Lebanon,lots land in of uponof whichtown
the divi-aboutthem; could not agreethatfence theybetween

fencethat thedefendant contended;of the fence that thesion
of theline; townthe true that the fencenot on viewerswas

bethe fence tomade division wasout,called wherewhowere
also de-fence;old and theythe line ofon thebuilt, waswhich

fence eachthe partyand of divisionmuch partcided whathow
the fencethat thein plaintiff paidbuild and keep repair;should

thedollars,the of four beingtheir sumfor servicesviewers
in makingthe timefees for spentof theamount allowed lawby

theoftoaction is recoverdivision; broughtand that thisthe
andthe fence viewers,tohalf of the sum soone paiddefendant

orwhich, to theirto the awardaccordinghe to pay plaintiff,was
decision.

the andforconsent, judg-plaintiff,taken,A verdict bywas
andasideto be setthe verdictthereon, orto be renderedment

thisthe of court uponto opiniontrial accordinggranted,a new
facts.the foregoing

fence1. The werefor the viewersBlaisdell,A. plaintiff.
oldanfence. Thereof thedivision wasto makeoutcalled
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fence on or near the division line. offeredNo evidence towas
show, or to that not on theshow said fence was line.tending
The fence had a it so,to that and inviewers wasright presume
the absence of all evidence to the bound to. Itcontrary, were

not denied that the thewas fence in direction of the divisionwas
line and near it.

mere denialThe of the defendant that the fence on thewas
could not divest theline, fence of their Ifviewers jurisdiction.

such the then it belaw,were in the ofwould onepower adjoin­
at toowner, aing any time, division of the fenceprevent by
the that the linesetting up in Cer­pretence was dispute.

it would be incumbent on him totainly somebyshow competent
unknown;evidence that the line uncertain or andwas especially

so where, as in this it to be itcase, was that hadfairly presumed
been and settled the erection of a andagreed upon by fence, suf­

it to remain until itfering undisturbed, had to Ea­gone decay.
8 H.ton N.Rice,v. 378.Rep.

2. But the fence correct orwhether viewers not in theirwere
entitleddecision, ;to their feeswere and thethey hav-plaintiff

isthem, entitled to thising action topaid recover one half
thereof of the defendant.

The statute has them attendcompelled to and perform any
law,duties under arequired Itby be unreason­penalty. would

toable, therefore, that should not be entitled to theirsay they
for it is notfees, ofpretended they were intentionalguilty any

But the statute haswrong. thatlikewise their feesprovided
beshall thebypaid equally unless, in theparties, of theopinion

fence viewers themselves, ajustice requires different division of
costs;the in casewhich so order. Butthey may havethey

ordered that each should one half.party Their ispay decision
therefore conclusive thisupon and seems to settle thepoint,
whole case, whatever be taken as to the correctnessview ofmay
their of thedivision fence. Baker 12 Met.Lakeman,v. Rep.
196.

theDuncan, for defendant.
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it is1,136,J. theEastman, Statutes,Revised chap.By §
lands,that the of underprovided improvement,owners adjoining

inshall build the fence them equaland betweenrepair partition
shares.

theifThe third the thatsection of same chapter provides,
theoffencedo not the viewersdivision,aagreeparties upon

division; which, beingtown, shall make suchupon application,
force as aberecords,recorded in the shall of the sametown

beshalldivision made a of such recordthe andby parties, copy
evidence.

the fenceofThe fixes thefourteenth section compensation
makingit theand that shall beviewers, by partyrequires paid

re-to andhe shall be entitled demandthe and thatapplication,
as-of the other in an action ofthe one thereofcover half party,
the;use in the ofunless,for for his opinionsumpsit money paid
inof the costs,a different divisionviewers,fence requiresjustice

so order.case they maywhich
the that this action isIt these sections of statuteis upon

the of theis taken to regularity pro-founded. No exception
isthe the noron the ofpart party making application,ceedings

;not butthe has been the questioncontended that money paidit
facts the case tosufficient warrantappéararises uponwhether

for thethe court in ordering judgment plaintiff.
is The andThis entirely statutory. money paid,proceeding

the is- is forof action offor the assumpsit given,whichrecovery
done.statute certain acts Toconsideration createda by upon

the Itmust be in statute.withrecover these actsit, conformity
thehas been made betweenmust that the division adjoin-appear

;orthe of one both the partiesownersing representationupon
refused to the for him tothat one of them has awardedpay part

and that the division has been made the true linesettle, upon
them.between

noviewers, such,Fence as to fix the line betweenhave power
thecannot determine extentTheyowners.adjoining legally

the theof farms of and settle their titlesowners,and boundaries
theextend to the of fenceand Their divisionrights. powers
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services,theirforcan be recoveredand beforemerely; anything
isfence dividedthethatfacie,atit should least primaappear,

thecannot depriveIt is true that athe line. partytrueupon
athere is disputethatof assertingfence viewers byjurisdiction,

thepreventline. Such a construction wouldin to theregard
casesnot mostifinof the very manyaction viewers.fence

antici-as the mightbe called whoout, partythey mightwhere
raise abe to disputelikelyan decision would veryadversepate
forto recover money paidthe line. one who seeksStill,as to
he themthat calledfence mustviewers,for the of showservices

the ad-himself andon the true line betweento the fencedivide
of fencerecover for a division whichHe cannotowner.joining

for the of that which isneither divisionis his own land,upon
could settle notfenceso,his land. If viewersneighbor’supon

inin to but all controversiesfences, regardregardonly disputes
lines.to

' an inTo a the firstaction, not, instance,sustain wouldparty
to into the title of land.be his bothgorequired Occupation by

to the line and such as makedivided, evidenceupparties would
case a ina forout plaintiff trespass, ordinarilywouldprima facie

sufficient. The defendant ifbe he avoid thecan, then, would
isthat the division not the true lineshow betweenpayment, upon

owners;the and if he succeeds in he must inthat, hisprevail
because the statute nodefence, forgives remedy money expend-

notin a is the line.ed division ofuponwhich The. proceedings
in a fencethe fence which is not theviewers linedividing upon

void;must beowners,the all andbetween although they may
thea them out forhave servicesremedy against party calling

at his and his herequest direction,rendered canby haveyet
forclaim an a divisionno owner is notupon adjoining which

the line.made upon
thean examination of facts in this itcase, beBy reported will

thatseen sufficient evidence does not on to renderwhichappear
the factsHad been submitted to the and hadjudgment. jury,

under the instructions of thethey found, court the law,upon
that the line of the old fence true thelinewas the between par-
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ties, ;it would have but the is,answered the most case findsnow
that the fence theviewers made a division on the line of old
fence. itBefore can be for therenderedjudgment plaintiff
must either from orfacie, the evidenceappear, prima reported
the of the theverdict that fence the truedividedjury, uponwas
line. The therefore be aside,verdict set and amust

New trial granted.

Shephard.Baker v.

the ofWhere selectmen comes in iu an actionauthority incidentally question
arewhere not it is sufficient actingto show werethey parties, officers.they

An article in a meetingwarrant for a town to allchoose town offi-necessary
is sufficient agentto authorize the of ancers, choice to build a road.

The selectmen have agentsto to build and their isroads, warrantpower appoint
sufficient evidence of such appointment.

laying a highway,the out of the rightno to use theBy public public acquire
growingtrees the land to build or the road.upon repair

In this case the asparties agree to the tim-follows in regard
ber theis of this action:which subject

The timber taken the limits of awas within highway, duly
theout oflaid over ofby Holderness,town lands the plaintiff

thereto,and if theothers, officers of saidadjacent town were
elected and authorized for that Previous to theduly purpose.

thetaking, damages awarded the toduly'tenderedwere by town
the The theof timber done the defend-plaintiff. taking was by
ant in the and under themaking whilehighway, acting authority
and votes of the and of thea warrant selectmen astown, by an

for said The timber cut withinagent building highway.new was
limitsthe of the not than thewhich washighway, publicwider

thefor and the ofrequired travel, cleared,limits thewithin sopart
and used road;the defendant in thewas construction of theby

land,some of it on the and some of it landson ad-plaintiff’s
not to the it usedjacent, belonging andplaintiff, was reasonably,


