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Thompson v. Currier.

A enoughcollector of taxes has no of dis-sellingafter theauthority, property
thingtrained to the tax and more.owner’s the to sellcosts,pay any

againstTrover be maintained a unauthorized salefor an ofcollectormay prop-
erty.

The list of taxes be the warrantso far ofmade, by reference,may partproper
signaturesthat the signaturesof the warrant will be of the listheld sufficient

to the collector.protect

irreg-An to signomission the list of taxes anthe selectmen will be deemedby
of' the so that will not be onselectmen; the collectorularity responsible

that account.

The of the a tocollector’s will not the ownerreceipt overplus upon sale, estop
maintain trover for the agreedit to be insold, unless isproperty accepted
satisfaction.

for the conversion of four barrels of TheTrover, apples.
action was before abrought and came to the court ofjustice,
common It is anpleas by submittedappeal. agreednow upon
statement.

The defendant was of taxes of thecollectorduly appointed
of Holderness for thetown 1850, andyear qualified.was duly

The a resident ofwas the andplaintiff in thetown, was assessed
taxes of that year.

listA of these taxes committed tbewas to defendant for col-
lection, awith thewarrant at commencement of the inbook

the inserted;which list was which warrant the ,was signed by
but the list ofselectmen, taxes them,not signedwas otherwiseby

than the aforesaid the end ofby at thesigning warrant. The
“warrant directs the collector to collect of the several persons

named thein list &c.;committed to theyou,herewith taxes,”
and it contains, in a the aforesaidsubsequently (“parenthesis,
is a correct list of the ofassessments andState, town,county,
school taxes, for the the1850, ratable andyear upon polls
estates theof inhabitants of said Holderness.”)

The the ofdefendant, said notifiedlist, plaintiffhaving duly
the taxes and the ofsome time toagainst him, dayprior eighth

he for thedistrained on the1851,February, plaintiff’s property



GRAFTON.238

v. Currier.Thompson

fourone one one andtaxes, shote,said hog, sleigh,ofpayment
; himthe same been to byturned outhavingof applesbarrels

the;to'as his said taxes the hog,property, satisfythe plaintiff
and then the thefirst, collectorapples, sayingand sleighshote

not sufficient.the others were
said andtime,distresshaving kept theThe collector required

notices ofthe saidsale, sold theproper property,having given
M.of to J.auction,8th atFebruary,day publicthe saidon

soldsum, all,in ofthe The articles wereforMerrill, '$27.86.'
oflast inbeingthe order.' The amountwholeapplesseparately,

costs,the the wasagainst plaintiff, togethertaxesthe with
and forsold,the shote andand firsthog, sleigh were$19.39,

of or more the taxes and$21.80,in thanall,sum,the $2.41
the athe sale defendant the statementgaveAfter plaintiffcosts.

costs,the of the taxes and and paidthe amountsale, showingof
the sum of as the of thethe balance$7.97, proceedsto plaintiff

the taxes and thecosts,over and above which plaintiffthe saleof
accepted.

thethe in no unlessassented to sale acceptanceway,The plaintiff
be held the to an assent.aforesaid court bebythe balanceof

and about the time of the said Merrill toldsale, it,theBefore
thebid off andhe was to borrowe'dthe going property,plaintiff

toafter the he articles theand sale took thehim,ofsome money
him athem,him if he andwanted would payand askedplaintiff

he deliveredhis he would,andthem, uponfor sayingfair price
more than heto himnothim, chargeto intending anythem

forto him somethingthe was disposed giveunless plaintiffpaid,
trouble.his

time of saidat thethat the worthIt is wereapplesagreed
for theand is to be rendereddollars, plain-judgmentsale eight

for theand orinterest, it,tiff for dollars of orsaid eight part
decide.as the courtdefendant, may

theH. A. forBellows, plaintiff.

the defendant.forBurrows,andQuincy
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J. hisAfter enougha collector has sold warrantuponBell,

of costs,the thetax anddistrained to the owner’sproperty pay
it is clear he more. The war-has no to sell thingauthority any
rant has no forand can affordperformed office, protection anyits
further The casesinterference the delinquent’s property.with
cited the 4by Course,Stead’s Executors v.counsel,plaintiff’s
Cranch. ifand to this403, 443,18 Johns. are authorities point,

could thebe to so fromany arequired resultingposition clearly
nature of the process.

It is insaid that the collector,the statute authorizes general
“terms, 'distrain and theto the chattels” of whogoods person

andto his the collector to andneglects tax, requirespay keep
“ “advertise the to the atdistrained,” and sell same”property

auction. But think the conclusion to be drawnwe attempted
from these terms, is inconsistent and irreconcilablegeneral with

“the settled of the is distrainlaw. The collector toprinciples
the goods and chattels” of the not at his butdelinquent, caprice

to noaccording law. And of the is better settledlawprinciple
than that a ;distress must not be the collectorexcessive though

not bewill liable to an action on this the isunlessground, taking
excessive; ifas a manobviously distrain oxen fortwo twelve

or a horse or an ox for apence, small a orsum, awhere sheep
be because he apig might taken, have taken beast of lessmight

2 E;value. Bac. Ab., 352, 1967;2 N. P.Distress, Steph.
Saund. Pl. & Ev. 443.

But the of thethe collector to sell distrainedpower property
is limited I haveanother settled to whichwellby principle,
before the the tax isthat has no force afteradverted, warrant
levied or be inThis the court would notpaid. justifiedprinciple

from mere theinferring, thatgeneral legislatureexpressions,
intended to This is of more frequentchange. principle applica-

intion the 3 Foster’sEmerson,case of executions. v.Edgerly
is to555. After of the distrained soldRep. enough property

the and atax further is unauthorizedand salepay expenses, any
theconversion of property.

norexcessive,It is thenot contended that seizurehere, was
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that the defendant is sold,inchargeable to therespect property
the itexcept iswhich contended soldapples, were improperly

after the had becomewarrant inoperative.
It is contended thethe counsel for forby the thatdefendant,

here of the thewrong maintain actioncomplained cannotplaintiff
of buttrover, a theaction on the becausecase,only special by
Revised caseStatutes, 180, the12, an actionchap. only upon§
shall be an officerbrought for default misconductagainst orany
in his office.

case,the action of thetrover is an actionTechnically, upon
and think it falls the statuteclass of thewe within actions which

to and are inconve-allows be we of nobrought; mischief,aware
thatnience or can result to one from thehardship any adoption

action.of this form of
the the ofAn is taken to theby plaintiff authorityobjection

warrant,the hisdefendant to take and sell underproperty
that a listthe Statutes, 43, 8,because Revised requirechap. §

made under theirall taxes assessed shall be the selectmenof by
this&c.; anda under their hands andhands, seal,warrantwith

Butthelist of taxes is not selectmen. wesigned separately by
the de-the forthink the made to this counselbyanswers objection

nothasdefendant are The statutesatisfactory. prescrib-entirely
the listthe nor nor in mannerwhere,ed the form list, whatof

thebe the selectmen. The list is a of sameshall partsigned by
and referred to in the con-warrant,document or isbook, which

refer-that it is correct and thislist, &c.,tains a certificate a by
asbe consideredcertificate theence and signature may well

theit do if listthe in the same manner wouldto listapplying
itself;in and a of theconstituted warrantpartwas comprised

of the inhad been to collectif the personsas severalprecept
A. &c.B., $1.00,list,the following namely,
and mode ofthis a loose withclumsy complyingisThough

think thisavoided,should be wecarefully yetstatute,the which
thelist offar make this a war-so partand referencecertificate

theto it sufficient toaffixed- are protectthat therant, signatures
collector.
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the isotherwise,It is said if this collector byprotectedwere
of the Revised whichStatutes, pro-the 16th section of 45,chap.

ofbe reasonshall not liable to suitthat the collector byvides any
or oftown,of the of theorany illegality proceedingsirregularity

his officialselectmen, whatever,nor for causethe ownany except
of thethere is no misconduct on theHere partmisconduct.

list; think the is butto this and defect allegedcollector as we
the the beselectmen,on of which mightan irregularity part

that inamendment,an and conse-and obviatedcorrected by
the collector cannot bethis defect chargeable.ofquence

the thethat the of over-It is by plaintiffsuggested acceptance
thethis after ofsale,the fromof arising paymentmoneyplus

inthe trover.him from forcosts, goodstaxes and suingestopped
result can It is notto us no such follow.But it seems pretended

the of actionin satisfaction ofthat this money accepted rightwas
thecollector isof Theagreement. required byvirtue anyby

sales, costs,the and of the tax andan account ofto deliverlaw
him the or to haveand to deliver overplus,the delinquent,to

him done this,to deliver to request. Havinguponthese ready
either the is takento whether orpartyimmaterial moneyit is

inthe is it ofthat if money paid, go mitigationwillnot, except
356.14 Pick.Pierce v. Benjamin,damages.

for the of theis to be valuechargeddefendant apples,The
sold,the for which wasthey paidafter whichdeducting money

to him.
theJudgment plaintiff.for


