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Fire Insurancev. Farmers’ Mutual Company.Leathers

toand assignedreservedquestions this motionarising wereupon
this court for determination.

theforSargent, plaintiff.

the defendant.Leverett, for

after a de-in case is, whether,J. The thisquestionPerley,

thefendant the and afteraction, reporthas topleaded generally
of beauditor,an a he allowedhim,balance mayfinding against
to andamend his and a confessionfilingby withdrawing plea

al-the beplea under the statute. think amendment mayWe
lowed.

Company.FireLeathers v. Farmers’ Mutual Insurance

incorporatingThe act the as a mutual fire insurance con-defendants company,
“tained this If have a less estate than a fee inthe assured simpleprovision:

unless the true the as-buildingsthe the be title ofinsured, void,policy may
in his written forsured be therein.” The applicationplaintiff,expressed

“ buildings,”the and the de-described himself as the owner ofinsurance,
The was tenant thefendants had no other notice of his title. byplaintiff

and that he not recover on thehad no other title. couldHeld, policy.courtesy,

fire,insurance insuringa of againston policyAssumpsit,
1;No. on hison the house and shedplaintiff’s $75$166

andtherein; on his barn shedfurniture and provisions $77
on histhe and2; barn,No. his and inon grainhay $7$75

swine house.
andshed,first namedIt trial that the house andonappeared
thethe firefurniture and duringwere destroyed byprovisions,

insured wastime that the real estatecovered theby policy;
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theand thatin 1824, plaintiff,to the wifeconveyed plaintiff’s
thetenantand of the loss,at the time of the insurance bywas

had no other title.in of his andwife,rightcourtesy
tenthin thethe defendantsThe act providesincorporating

“ the saidAnd it thatas be furthersection, enacted,follows:
seveninsurance for time exceedingmake notanycompany may

of insurance issuedand said company,years, any policy by
thethe and secretary,signed president countersigned byby

in all casesbe deemed and on saidshall valid binding company
unincumbered,has a title in fee andthe assured simple,when

ainsured;to the or but if the assured havebuildingsbuilding
theincumbered,or if the betherein,less estate policypremises

theunless" the true title of the assured and incum-be void,may
be therein.”brances on the premises expressed

“of the it is that all build-act,the fifth section providedBy
the right,and saidinsured withings company, togetherwithby

stand,title to the lands onand interest of the assured which they
shalland the saidshall be to said companycompany,pledged

the assured the continuancea lien thereon duringhave against
theirof orhis, her, policies.”
in for insurance describedhisThe written applicationplaintiff

”“ thatthe of the and statedinsured,himself as buildingsowner
de-and no other statement orunincumbered, gavewerethey
thehis title. There notice toof no evidence ofwas anyscription

the that contained indefendants of other thantitle,plaintiff’s
the written application.

the morereferred to in forThe was policywritten application
of the and asinsured, formingparticular description property

of the policy.part
annexed theA of the act of towascopy policy,incorporation

and referred to therein for the notice to be inrequired given
and the of the thecase of a loss, defendants,undertaking by

“theterms of to to the ofpolicy, accordingwas pay provisions
the said act.”

the recover,The that could notdefendants objected plaintiff
because he had a less estate in the insured than a feebuildings
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no state-and; owner,asdescribed in tbewassimple application
title of thetruement thewas contained in the showingpolicy

insured.
this stateand ruled that onThe court thesustained objection,

of entitled tofacts the not recover.wasplaintiff
defendants,for theA taken consentverdict bythereuponwas

to be or renderedset aside and a trialnew granted, judgment
the of the court.tothereon, according opinion

Herbert and for theQuincy, plaintiff.

the defendants.and forVaughan Hibbard,

the had anThere no doubt that in-J.* is plaintiffPerley,

interest;surable and as to the titlea mere misrepresentation
would on the unless materialnot, avoidgeneral principles, policy,
to the the in this case is thewhether,risk. But question by

canof the act the defendants,provisions incorporating they
avoid policy.this

find that the defendants had notice ofThe case does not any
than that contained in histhe othertitle, written ap­plaintiff’s

the Thein that he describes himself asand owner.plication,
assessments cannot be heldtherefore,defendants, receivingby

of hadan noto have waived which they knowledge.objection
Hill 49.Insurance 7 The madeCo.,v. wasapplicationNeally

of the the act of was also annexed toincorporationpart policy;
the and the of the todefendantsundertaking waspolicy; pay

theto the of act. The adefendants,according beingprovisions
likeno to a naturalcontract,havecorporation, general power

their theirand liabilities on theperson; powers depend wholly
created them.law which

thethe act of if assured have a less estateBy incorporation,
the the bein insured than a feebuildings simple, policy may

the title of the assured be therein.void, unless true expressed

* sit.did notJ.,Eastman,



262 G-RAETON.

Mutual Eire InsuranceLeathers v. Earners’ Company.

than a fee tosimple,In had a less estatethis thecase plaintiff
the and hislifean for his by courtesy,estate own onlywit:

falls,the The casetitle intrue not policy.expressedwas
thethis ofandtherefore, provisionwithinunequivocallyplainly

underthe themselvescharter; and unless defendants may protect
thisit one init is difficult to conceive whichinstance,in this

can have any operation.provision
kind effectof thisof the is to contractsThe law givepolicy

tothethe fair intention of regardto withoutparties,according
anform; undertake,the court cannotof mere but byobjections

thethe clear intention of legis­to defeatconstruction,evasive
The de­in the act oflature, incorporation.plainly expressed

be to that andact,fendants have to liable byagreed according
tothat the not entitled recover.the of act isplaintiffprovisions

214;Insurance 10 Tittemore v. InsuranceHolmes v. Met.Co.,
2546; Insurance Denio 75.Co.,20 v.Co., JenningsVermont

the charter declare theIt is observable that does not policy
in title than a feeto be case a lesser isvoid,absolutely simple

described in it. It be held thatnot undertruly might perhaps
thethis had an to theelection, avoidcorporationprovision policy

or treat it as If it be that theso,valid. onmay corporation,
the defect in the to makediscovering ought theirdescription,

to avoid the reasonable andtime, afterpolicy withinelection.
notice of the true title the assured,ofreceiving they might, by

be held to affirmed thehave andassessments,receiving policy
to however,their That does notquestion,right object.waived

no notice.the defendants hadarise in this ascase,
on the verdict.Judgment


