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Bailey & a.v. Shaw

A common carrier is a awitness for his without release.competent employer
agentAn an a suit thewho has interest in the event of to extent of his com-

for his will be rendered a release from theservices,pensation competent by
assignmentmakingof all claim and an afor for suitableplaintiff costs, by

allconsideration of his interest in the suit to the plaintilf.
A common as cannot transfer title a salesuch, to thecarrier, merely any by

ahe even if the sale is for full to onecarries, whoproperty consideration,
goodin the absenceand in of marks to indicatepurchases faith, owner-any

in othership any person.

If an delivered to a carrier to be and delivered to thearticle, transported buyer
negligenceat another is lost the the theof value at theseller,place, by place

damages.of is the measure ofdelivery proper
If a in showingof the owner from itsparty possession property prevent quality,

chargedhe be for the best of such article.may quality

ItCase. in the first count that thewas alleged on,plaintiff,
of the&c., defendants of N. E.purchased forty-three gallons

at cents torum, a and furnished the de-gallon,thirty-two
rum;fendants and sufficient to saidcasks contain and itgood

then and there became the of the defendants toduty put up
and said casks;deliver rum in said the defendants, notyet

did not and said rum in&c., deliver saidregarding, put up
furnished the but andcasks by plaintiff, carelessly negligently

and said rum indelivered to the aput up plaintiff poor, leaky
unsound furnished saidcask,and by defendants, reason ofby

and fault of rumsaid defendants saidneglect lost,was &c.which
count in one hundredThe second was trover for of wool,pounds
ofof the value dollars.fifty

the John offeredtrial, C. Walker was asUpon by-the plaintiff
a It that he a common andcarrier,was thatappearedwitness.
he as such to the mentioned in thewas woolemployed transport

Canaan,second count from to Me. The defend-Yt., Portland,
ants to his because headmission, to thewasobjected responsible

for said had a direct interestwool, and, therefore, toplaintiff
defendants;himself a of it thetodischarge by proving delivery

thebut court theoverruled objection.
Charles offered as the Onwas a forBailey witness plaintiff.
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he testifiedexamined the interest,as to hisbeing defendantsby
thehe had for as agent,that several transacted businessyears

in the name of the embar-that he formerlyand wasplaintiff;
hisin affairs and Therassed destitute of plaintiffproperty.
the farm he furnishedextent,to someand,purchased occupies,

hadmeans he Itthe has since transacted business.upon which
heandbeen known understood those whomgenerally withby

thehe did ofthat business thedealings,had asonly agent
and that no been madehadparticular everagreementplaintiff,

hishim and the amount ofas to the orbetween natureplaintiff
tofor his Theservices. defendants then objectedcompensation

-on the ob-of his interest. thisthe To obviategroundwitness
athe executed and thedelivered to witnessplaintiffjection,

action;for theall the costs of andof thisrelease liability
executed and to the andelivered plaintiff assignmentwitness

claims;in these and thehis interest theof all plaintiff proved
of fifteen dollars the the considerationto witness aspayment

The then thecourt admittedassignment.of said witness.
thethat soldevidence to said WalkertendingThere was show

defendants;the and the court the that,,to charged jurywool
findshould that Walker a common carrier,wasalthough they

he soldas the to the athat, such, wool defendants forand
in the absence of toconsideration, marks indicatevaluable any

the it in andand defendants purchased faith,its ownership, good
it before theor sold claim madeconverted wasany by plaintiff,

forstill be liable it.wouldthey
theinstructed that if thecourt found thatThe jury they

to for theentitled recover andwool, was preventedwasplaintiff
the acts of theitsshowing quality by defendants,from they

in the of the ofbestdamages price qualityallow wool.might
that ifcourt the should find thatchargédThe also jury they

to recover for the rum,entitled shouldtheythe wasplaintiff
the the rum at the ofhim of Portland,price price haulingallow

lossthe and a reasonableCanaan, occurred,same to wherethe
in the of suchwords,other rum ator, ordinary priceprofit;

Canaan.
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taken these andto instructions, andExceptions rulingswere
it the returned forthat verdict the bemoved setwas plaintiff

and a trialaside granted.new

thewood,Fletcher and forSay plaintiff.

Burns and for the defendants.Cooper,

the toJ. It is constant admitpractice agents to beBell,

andfor their servants for theirwitnesses principals, masters,
theirrelease,a evidence tend towithout though may discharge

is fromthemselves. This and forallowed thenecessity, sake
of trade and common of business.the 1 Phil.usage ;Ev. 146­

192;Bank v. 1 N. H.Cornell, Rep. v.Phelps Sin­Strafford
2 554;H. 2 Bac.clair, N. Abr. 586.Rep.

the ofclaim the or theWhere defence restsplaintiff, upon any
or failure of of themisconduct hisduty agent towards employer,

for the latter be towould answerable over thirdwhich persons,
theand be him,to theagent would evidenceresponsible of the

servant or is inadmissible in ofagent favor his toemployer,
or defence asuch claim release. 1without Phil.support Ev.
461;1 Saund.147; Ev. 2 Pl. &Greenl. Ev. 737.

It does not the case that theappear by Walker, common
to,carrier, whose was was calledtestimony objected to show

misconduct on his asor thenegligenceany part, foundation of
the or he suchaction, that gaveplaintiff’s Theany testimony.

was,substance of evidence that hehis was toemployed trans-
the and there left itport Portland,to thewool with defendants.

thatNeither does the case the defence restedshow upon any
the carrier themisconduct of for which wasplaintiff responsible.

At to ofmost it tends a sale the andwool,wrongfulshow for
thethat is in noplaintiff responsible.wise

The taken the foundedto was thewitnessexception upon
to the thethat “he forpoint plaintiffwas wool,”responsible

and ofnot that had been a forwronghe which theguilty
the liable him;and toplaintiff witness overwas responsible,
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and if this had in the of the to be thetrialprogress fact,proved
it could not vitiate a made at the theruling time,correctly upon

then made and thepoint facts then before the court.upon
It is said that this case comes the stated inwithin principle

“v. 12Little,Williams N. H. tothus: The29,Rep. exception
the rule are admittedwhich toby agents notwithstandingtestify,

have an interest, relates tothey in thegeneral agents acting
course of business, v. New River &ordinary Co., 4 D.(Green

589;E. Noble 19Paddock,v. and is notWend. 457;) appli­
to acable as in a transaction.person employed agent single

407;Edmonds 8 B. & C. U.Lowe, Stearns,v. S. Bank v. 15
314; 753;2Wend. Stark. Ev. Roscoe’s Ev. 85.” itThough

“seem that this extends in towould exception principle every
of or businessintervention is trans­agency whichspecies by

itGreenl. Ev. is not toacted,” discover a(1 p. 416,) easy
thus bereason for the distinction to madeproposed between

and and the distinction is to beagencies;general particular
the Edmonds and no further. ItLowe,traced to case of v. is

discuss the at this because thetime,not to questionnecessary
a the nature ofcarrier,here commonwas whoseagent very

is an for all have occasion to him.business whoagency employ
not that he ever thisIt does wasappear employed by plaintiff

thinkoccasion; but this make noother can differ­weupon any
the is the casesince the case of common carrierence, always

illustration of the rulein that an testifyagent may thoughput
460;he interested. 1 2 Pl. &459,is Greenl. Ev. Saund. Ev.

737; ; 144;2 N. P. 1746­ Barker v. 4Macrae,Steph. Camp.
1 Phil. Ev. 146.

the reasonableof Charles it seemUpon testimony mightBailey
theto believe that he interested in the of suit to theeventwas

as agent.extent of a reasonable for his servicescompensation
the of his interest to the for aso,If he assignmentwas plaintiff

account.consideration obviate on thiswould any objectionproper
453; 1 & 91.1 Ev. Hill’s Notes to Ph. Ev.Cow.Greenl.
in relation to the sale of the theThe carriercharge wool by
If a carrier sells the intrusted tocorrect. commonwas goods
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him for other than that hewhichconveyance, without authority
has as he thecarrier, he can no title. sells goodspass Though

a fairfor itfaith,to one in makes noprice purchases goodwho
difference. The title is the sale,of not affected bythe owner

theand be for them.to himpurchaser will responsible Hartop
8;1Hoare, 538;v. Wils. McCombie Eastv. 6Davies, Mowrey

8v. Walsh, 238; 68;v. Met. CovillCow. 6 v.Noble,Hoffman
4Hill, 323;Denio &c­Ang. Carr., 349, .§

The that thea hasprinciple person who acquired possession
of and it out of the thegoods, of towho owner showputs power
the theand value of artifice orquality conceal­anyproperty by
ment, be held liable for the the bestvalue of ofmay quality
such is settled. Clark 4 628.goods, Miller,v. Wend. Itwell

thefor towas thejury whether wasjudge preventedplaintiff
from the of the in case,this conductshowing woolquality by any

theof defendants. If thefound that to be thethey case, rule
proper.was

The of the atrum theprice of was the truedeliveryplace
themeasure of to be for the loss of the rum.damages awarded

the rule thethat laid ofSubstantially, was for guidancedown
the court this 8the in case. v.jury by Laughton,Watkinson

213; 24.Johns. 15 Johns.McGregor,v.Amory
on the verdict.Judgment


